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Life Insurance Taxation — 


Curtis Report 


| 
| 


Reporting to our readers this month is 
Charles W. Tye, of Joseph Froggatt & 
Company, Newark, New Jersey. 


ae 


N THE JANUARY “A Report to the 
Reader,” I reported on the hearings be- 

fore the House Ways and Means _ sub- 
committee involving proposals for the 
establishment of a permanent method of 
taxing a life insurance company, both stock 
and mutual. As as result of these lengthy 
hearings, the subcommittee recently made its 
report, which I will call the Curtis report, 
since the chairman was Thomas B. Curtis 
of Missouri. The following will highlight 
some of the more significant statements, 
conclusions and tentative recommendations 
set forth in the report. 

The first part of the report presents a 
detailed and exhaustive analysis of the back- 
ground of the problem, and traces the his- 
tory of taxation of life insurance companies 
from 1913 to date. Significantly, since the 
present income tax was first applied to life 
insurance companies in 1913, there has been 
no difference in application between stock 
companies and mutuals. The report notes 
that in 1948, 30.9 per cent of the total insur- 
ance in force was held by stock life insur- 
ance companies. By the end of 1952, this 
had increased to 34.6 per cent. In part, this 
increase is due to the fact that practically 
all new life insurance companies in recent 
years have been organized as stock companies. 
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This is attributable to the fact that a sub- 
stantial paid-in surplus, by law, is initially 
required to organize a life insurance com- 
pany, and, as a practical matter, it is diff- 
cult for a mutual organization to initially 
obtain this surplus. In recent years, mutual- 
ization follows operating as a stock company 
until the surplus is built up. This is a 
process whereby the stockholders withdraw 
their initial paid-in capital and some of the 
accumulated surplus, and the company con- 
tinues as a mutual with the remaining sur- 
plus. This process is not new or unique 
and, in fact, the three largest mutual com- 
panies today were originally stock com- 
panies, the mutualization being completed in 
1915, 1925 and 1943. At least eight stock 
companies have been in the process of 
mutualization in the past ten years. The 
basic difference in policy-writing is that the 
stock company writes nonparticipating, while 
a mutual writes participating. 


After reviewing the aforesaid historical 
background of the problem, the report dis- 
cussed the financial details culled from the 
testimony at the hearings, reviewed the 
basic concepts for taxing life companies, 
discussed subsidiary issues and analyzed the 
various plans for taxation submitted by 
groups within the industry. The report said: 
se it is the opinion of the subcommittee 
that the question of income taxation of life 
insurance companies has a great many rami- 
fications which have not previously been 
adequately explored. It is important that 
the Congress work out a method of taxing 
life insurance companies which is not only 
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appropriate to the nature of the business, but 
also equitable both from the standpoint of 
the life insurance companies and from the 
standpoint of taxpayers generally.” 


The basic question confronting the sub- 
committee was: “What should be considered 
the income of life insurance companies for 
tax purposes?” The problem arises from two 
facts: (1) that the funds handled arise from 
two separate sources, premiums received 
and investment income; and (2) that there 
is both a savings element and a pure insur- 
ance element in the business. To tax the 
underwriting income is complicated by the 
long-term nature of the business, and the 
measurement of net investment income on 
the savings element alone is complicated by 
the presence of commitments of the life in- 
surance companies to add a substantial part 
of this income to the reserves against their 
insurance commitments. 


In this regard, the report states: 

“The problems described above are com- 
pounded by the fact that a substantial por- 
tion of the life insurance company business 
is handled by mutual organizations or is in 
the form of participating policies. The con- 
cept of income for mutual enterprises in the 
case of ordinary business has given rise to 
difficult problems. Here the problem is more 
acute because of the large proportion of the 
total insurance business handled by mutuals 
or handled through participating policies. 


“Still another problem in determining a 
satisfactory tax base for life insurance com- 
panies arises from the fact that these com- 
panies are actually engaged in several different 
types of activities, some of which constitute 
the major business of companies not taxed 
as life insurance companies. For example, 
an important portion of the accident and 
health insurance business is carried on by 
life insurance companies; the remainder of 
this business is carried on by casualty com- 
which are taxed differently 
from the life companies. Moreover, the 
term insurance, individual annuity, and 
group annuity business are quite distinct in 
character from usual types of life insurance. 
Here difficulties arise through attempting to 
find some-method of taxing life insurance 
companies which will take into account the 
differences in the character of income de- 
rived from these diverse types of activities 
within the life insurance company area on 
one hand and on the other hand still take 
into account the competition in these fields 
which exist between life insurance 
panies and those outside of this tax area. 


panies quite 


com- 
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THIS ISSUE IN BRIEF 
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As you read this issue you will learn 
that: 

two recent New Jersey decisions 
have held the insurer liable on policies 
covering ‘“Premises-Operations” even 
though the accidents occurred after 
the work was completed. Page 71. 

another view on the credit insur- 
ance problem, which was discussed 
by Professor Mors in the December 
issue, has been propounded. Page 76. 

in California a Lloyds-type in- 
surer is entitled to be licensed in the 
state on the same basis as an incor- 
porated insurer. Page 95. 

a reappraisal of our rating laws 
may be necessary in order to deter- 
mine if they provide the flexibility 
needed to keep in step with progress. 
Page 107. 

in Nevada the “membership fees” 
exacted by a mutual insurance com- 
pany are premiums and, consequently, 
are subject to the state total premium 
income tax. Page 114. 

where a child sustains an injury 
by reason of catching his hand between 
the steps of an escalator, he may rely 
on the doctrine of res ipsa loquitur in 
his action against the owner of the 
premises, according to a Kentucky 
decision. Page 122. 

the denial by the insured that 
he has had previous applications for 
insurance rejected constitutes a ma- 
terial misrepresentation. Page 123. 

in Oklahoma in order to recover 
under the windstorm 
policy it is only 


coverage of a 
necessary to show 
that the windstorm was the proximate 
cause of the damage. Page 128. 


“Tt is also pointed out that insurance is 
taxed heavily at the State level through 
premium taxes. In 1953, State premium 
taxes averaged about 1% percent. It is 
argued that in view of the fact that life 
insurance is almost the only form of savings 
subjected to such taxes, they should be 
taken into account in determining the rela- 
tive burden of any income tax imposed at 
the Federal level. 

“Tt is also recognized that life insurance 
has an important place in the American 
economy which should be encouraged as a 
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means of discharging the responsibility for 
the care of widows and other dependents. 
It 1s pointed out that if individuals fail to 
make adequate provision for their survivors, 
the obligation for support would fall on the 
society as a whole. This makes it important 
that the tax shall not in any way under- 
mine the fundamental soundness of these 
companies.” 


The subcommittee stated that due to the 
wide store of information transmitted to it 
by the industry and the government wit- 
and because of insufficient time, it 
was unable to develop comprehensive recom- 
mendations for a permanent method of 
taxing life companies. It also observed that 
there are limitations involved in each of the 
basic approaches which make it impossible 
to say that any one is the obvious solution. 
There were, however, several aspects of the 
problem of taxing life companies on which 
the subcommittee reached tentative conclu- 
sions, as follows: 

“(A) STOCK AND MUTUAL COM- 
PANIES.—It is the conclusion of the sub- 
committee that the same tax formula should 
be applied to both stock and mutual com- 


nesses, 


panies with respect to life insurance business. 


Approximately two-thirds of the insurance 
in force and three-fourths of the assets in 
the life insurance field are held by mutual 
On the other hand, there is a 
far larger number of stock companies, which 
for the most part are relatively small. For 
many years the new life insurance com- 
panies have been only stock companies, In 
the case of a mutual, it is difficult to ob- 


companies. 


tain the initial paid-in surplus and to organize 
the company. It would be a most 
development if different systems of taxing 
stock and mutual 
adopted and result in limiting the entry of 
new firms into the field. 

“(B) PENSION AND PROFIT-SHAR- 
ING PLANS.—The 
pressed with the 
discrimination against insured plans in the 


serious 


companies should be 


subcommittee is im- 


seriousness of tax 


employee pension and profit-sharing area. 
A qualified pension trust, under present tax 
law, is generally exempt from tax with re- 
respect to its investment income. If the 
pension contributions are invested in insur- 
ance policies, directly by an employer or 
through a trust, the net investment income 
arising with respect to the contributions is 
taxed at 6% percent. 


Moreover, in most 


States the payments to an insured plan are 


subject to a premium tax which is not ap- 
plied to payments into a trusteed plan. 
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“In addition, the 
pears to represent 
small business. 


present treatment ap- 
discrimination against 
Employers find that a trust 
involves a higher percentage of Eandling 
costs to benefits received when it is set up 
on a small Thus small eriployers 
continue to finance their plans largely 
through insurance companies. Th» 
may be to force small employers, slesiring 
to have a pension plan, to use a more heavily 
taxed plan than is used by large emplovers. 


“(C) ACCIDENT AND HEALTH 
BUSINESS.—In the area of cancelable ac- 
cident and health insurance business. carried 
on by life insurance companies, the sub- 
committee is impressed with the apparent 
desirability of separating, accident am! health 
business from other life insurance usiness 
and taxing both it and similar busin*ss con- 
ducted by casualty companies in txe same 
manner. One aspect of the complexity of 
life insurance company taxation is th* variety 
of insurance activities carried on by a typical 
company. To the extent these ‘lifferent 
activities may be separated, the jsroblems 
become more manageable. At the present 
time accident and health business is taxed 
differently from other life insurarce busi- 
However, it is also taxed di'ferently 
from similar business conducted by: a casu- 
alty insurance company. In many ¢ases the 
difference is such as to impose a smaller 
tax on a life insurance company co:iducting 
this business than is imposed upon a casualty 
company. On the other hand, there are 
also cases where life insurance companies 
are taxed more heavily on such business. 

“(D) DEFINITION OF INVESTMENT 
INCOME.—The subcommittee believes that 
if any definition of investment income is 
used in the permanent formula, it should 
include royalty income and profits from the 
temporary operation of a busincss. The 
corresponding offsets to such income (such 
as a depletion allowance) also should be 
deductible. The subcommittee believes, how- 
ever, that it is proper to omit capital gains 


scale. 


effect 


ness. 


and losses from such a definition. 


“At the present time investment income 
is defined as including only dividends, in- 
terest, and rent. This has been interpreted 
as excluding royalty income and 
from the temporary operation of businesses 
which the company takes over by mortgage 
foreclosure. 

“The subcommittee that the 
present exclusion of capital gains should be 
maintained. In this industry, over the long 

(Continued on page 93) 
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Pending Federal Legislation 


Che President called for the enact- 
ment of legislation to implement his federal 
health reinsurance program which was de- 
feated in Congress last year. He is seeking 
$100 million for capitalization of the pro- 
gram, with an appropriation of only $25 
million at this time. When the plan was 
proposed last year, a $25 million fund was 
thought to be _ sufficient to sustain the 
program until premium receipts could place 
it on a self-supporting basis. 

He stated: “I urge the Congress to 
launch the reinsurance service this year 
by authorizing a reasonable capital fund 
and by providing for its use as necessary 
to reinsure three broad areas for expansion 
in private voluntary health insurance: 


has 


“1. Health insurance plans providing pro- 
tection against the high costs of severe or 
prolonged illness. 


“2. Health insurance plans providing cov- 


verage for individuals and families in pre- 


dominantly rural areas. 


“3. Health insurance plans 
primarily for coverage of individuals and 
families of average or lower income against 
medical care costs in the home and physician’s 
office as well as in the hospital.” 


designed 


The Committee on Interstate and Foreign 
Commerce is the President’s 
reinsurance program at the present time. 

The “National Health Insurance and 
Public Health Act” is set forth in H. R. 95. 
It would provide a program of national 
health insurance and assist in increasing the 
number of adequately trained professional 
and other health personnel. 


considering 


The workmen’s compensation laws of 
Alaska would be made applicable to land 


What the Legislators Are. Doing 
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and premises ot the United States located 
in the territory by H. R. 608. 

The “Federal Employees Health Insur- 
ance Act” is introduced by S. 9. It would 
authorize the Civil Service Commission 
and the heads of all establishments in the 
federal government to make available, on 
a voluntary prepayment basis, group hospi- 
tal, medical and other personal health service 
benefits for civilian officers and employees 
in the federal service. 

The amendment of the Internal Revenue 
Code of 1954 would be brought about by 
H. R. 1860. It would allow the deduction 
f certain premiums paid for life and fire 
insurance in computing the federal income 
tax. It has been referred to the Ways and 
Means Committee. 

States which are attempting to control in- 
surance solicitation by mail would be aided 
by H. R. 2393. In those states which 
forbid mail solicitation by licensed insurers, 
the bill would prohibit such solicitation 
by unlicensed insurers. 


State Legislation 


Although many bills affecting the insur- 
ance industry have been introduced in the 
state legislatures, few as of this date have 
become laws. Present enactments including 
a 1954 New Jersey holdover follow: 


Idaho . . . The venue the 
insurance code pertaining to an action upo’: 
an insurance contract has been broadened 
to include the county where the policy- 
holder instituting the action resides. Form- 
erly, venue was only in the county where 
the cause of action 
1955, approved January 27, 1955, effective 


section of 


arose. S. B. 7, Laws 


after 60 days. 
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Louisiana The Louisiana Legisla- 
tive Council is directed to make a study 
of the investment practices of insurance 
companies in Louisiana and in other states 
and to make recommendations as to steps 
which might be taken to encourage or re- 
quire investment of insurance capital with- 
in Louisiana. H. Res. 5-X, 1955, 
adopted January 7, 1955. 


Laws 


New Jersey . A uniform policy pro- 
visions act relating to fire insurance policies 
has been enacted. Chapter 268, Laws 1954, 
approved and effective January 12, 1955. 


Proposed State Legislation 


Accident and Health Insurance 


Georgia . The requirement that health 
or accident insurance policies contain a 
provision that they shall be noncancellable 
after being in force two years (provided 
all premiums are paid) would be stipu- 
lated by H. B. 51. 


New York... An insurer would not 
be permitted to cancel or refuse to renew 
a policy for any reason after it had been 
in force five and five full years’ 
premiums had been paid, according to 
A. B. 1368 and S. B. 1042. 

Under A. B. 1332 an insurer would have 
no right to cancel or refuse to renew a 
policy after it had been in force for a 
period of two years, except for nonpay- 
ment of premiums or for fraud or 
misrepresentation amounting to a warranty 
which was not discoverable by due diligence 
of the insurer within the two-year period. 


years 


gross 


North Carolina . . . Insurers writing hospi- 
talization insurance would be_ prohibited 
from selling policies to persons over 65 
years of age and including in these policies 
a provision denying liability for pre-exist- 
ing conditions, under S. B. 50. 

Under S. B. 52 an insurer could not 
issue a hospitalization policy to an insured 
over 55 years of age until the insured had 
a medical examination. 

A health insurance rating bureau would 
be established by S. B. 71. It would be 
under the supervision of the Commis- 
sioner of Insurance. 


Agents and Brokers 


Connecticut . . . Agent’s licenses would 
be placed on a permanent basis instead of 
an annual one by H. B. 617. The insurance 
companies would annually give to the In- 
surance Commissioner the names of the 
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agents it wished to continue, and the fees 
for these licenses would be assessed annually. 

New York... The insurance law relat- 
ing to the fiduciary capacity of agents and 
brokers would be amended by A. B. 825 to 
provide that an agent shall only pay to 
the liquidator of a company the 
premium on a policy and apply the balance 
of any premium collected by him to re- 
place the coverage in another company for 
the unexpired term of the policy. 


earned 


Wyoming ... All applicants for resi- 
dent agent’s insurance licenses would be 
required by H. B. 26 to be bona-fide resi- 
dents of the State of Wyoming for a period 


of at least 60 days. 


Comparative Negligence 


Many legislatures are entertaining bills 
which would codify the comparative negli- 
gence doctrine. These bills, in general, pro- 
vide that contributory negligence shall not 
bar recovery for damages for negligence 
resulting in death or injury if the con- 
tributory negligence is not as great as the neg- 
ligence of the person against whom recovery is 
sought. Damages, however, would be dimin- 
ished in proportion to the amount of negligence 
attributable to the 
verdict. 


person recovering the 

Some of the states which are contemplat- 
ing the passing of these bills are as follows: 
Arizona, Arkansas, California, Iowa, Massa- 
chusetts, Minnesota, Missouri, Nebraska, 
Vermont and Washington. 


Credit Insurance 

The controversial topic of credit insur- 
ance is the subject of many bills being in- 
troduced in the legislatures. The article 
“Small-Loan Laws and Credit Insurance,” 
by Wallace P. Mors, published in the De- 
cember, 1954 issue of the JoURNAL, presents 
one view on the subject, while an opposing 
view is presented. in the article “The Funda- 
mental Issues of Consumer Credit Insur- 
ance,” by Arthur J. Cade, which appears at 
page 76. A few of the proposed enactments 
follow: 

New Mexico . The “New Mexico 
Small Loan Act” would be augmented by 
H. B. 104. It would provide for the regula- 
tion of insurance issued in conjunction 
with loans, and would stipulate that the 
buying of the insurance is not a condition 
precedent to the making of a loan. Upon 
loans of $100 or more, life and accident 
and health insurance would be required to 
be written upon a declining term basis. 


(Continued on page 94) 
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Completed 


Operations 


By J. JUDGE MEHLING 


7 WO recent decisions in New Jersey have 
caused a considerable amount of concern to 
claim men and law counselors in the field 
of casualty insurance. These decisions are 
McAllister v. Century Indemnity Company of 
Hartford, Connecticut, 97 Atl. (2d) 160, de- 
cided in 1953 by the New Jersey Supreme 
Court, and Van Der Veen v. Bankers Indem- 
nity Insurance Company, 8 FIRE AND CASUALTY 
Cases 272, 103 Atl. (2d) 900, decided in 
March, 1954, by the Appellate Division of 
the Superior Court of New Jersey. Both 
cases arose out of a dispute over the extent 
of coverage intended to be afforded under 
a standard-schedule manufacturers and con- 
tractors general liability policy. Both poli- 
cies in question were intended to cover 
Division 1, “Premises-Operations,” and as 
these policies were written they were not 
intended to cover the assured’s liability for 
accidents occurring after the completion of 
work. This latter coverage, referred to as 
Division 3, “Products-Completed Operations,” 
could have been added upon the payment of 
additional premium. In the instant cases 
no premium had been paid to cover the 
added liability for completed operations. 
These New Jersey decisions, therefore, are 
somewhat unique and their existence cannot 
safely be ignored. 

The these have an 
somewhat 
concern 


facts in 
and 


cases 


two cases 
exact startling similarity. 
Both excavation work, and 
in both cases the contractor had completed 
his job substantially prior to the occurrence 
of the accident which precipitated the litiga- 
tion. In the McAllister case, the insured 
completed the installation of an oil tank on 
June 10, 1950, and the injured third party 


Completed Operations 


Two New Jersey decisions have 
held the insurer liable on 
policies covering “Premises- 
Operations,” even though the 
work was already completed. 


tripped at the site of the excavation one 
month later. In the Van Der Veen case, the 
insured completed the installation of an oil 
tank on October 3, 1951, and on October 
13, 1951, a person fell in the area where the 
tank had been installed. 30th accidents 
resulted in suits against the contractors and 
in both instances the insurance carriers re- 
fused to defend the actions on the grounds 
that the policies did not cover liability for 
accidents occurring after work had 
completed. 


been 


In spite of the clear underwriting intent 
of these policies, New Jersey held the in- 
surance liable in both decisions, 
apparently on the ground that the wrong 
type of policy had been issued and that 
ambiguities are, of course, always resolved 
in favor of the insured. This reasoning 
would not be objected to if it had any bases 
in fact, but under the circumstances it is 
difficult to understand why the courts made 
no apparent attempt to arrive at the intent 
behind the contract. The standard-form- 
schedule manufacturers and contractors policy 
is the most widely used policy form for this 
type of underwriting. Even if we grant that 
its language is by no means an example of 
clarity, nevertheless, there are numerous 
decisions in other jurisdictions which the 
New Jersey courts could have studied had 


carriers 
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Mr. Mehling, who is a member of 
the Maryland bar, is assistant super- 
intendent of the liability division, 
claim department. United States 
Fidelity and Guaranty Company, 
Baltimore, Maryland. 


they really desired to discover the true 
meaning of the contract. The extent of the 
judicial misunderstanding in these cases can 
best be illustrated by the following quota- 
tion from the appellate court decision in the 
McAllister case (7 FirE AND CASUALTY CASES 
1084, 1085, 94 Atl. (2d) 345, 347): 


“A careful and repeated reading of Exclu- 
sion (d) and of Division 3 of the Definition 
of Hazards, only emphasizes the vagueness 
and ambiguity of the policy. We are satis- 
fied, however, that an excavator’s liability 
insurance is not offered under the heading 
‘Products’.” 


That language was upheld and the appel- 
late decision affirmed by the Supreme Court 
of New Jersey. 


Such decisions, clearly erroneous from an 
underwriting standpoint, throw into bold 
relief the wide gulf which all too often sepa- 
rates the thinking of casualty insurers from 
that of the judiciary and a large segment of 
the legal profession. Standing alone, these 
New Jersey decisions would clearly indicate 
that a revision of the schedule manufac- 
turers and contractors policy is a necessity. 
Fortunately, however, a considerable num- 
ber of courts in other jurisdictions have con- 
sidered the same problem and have reached 
decisions which, while not always favorable 
to the underwriters, are at least logical 
enough to indicate an understanding of the 
problem. It is unfortunate that the courts 
of New Jersey did not see fit to consult 
these other decisions. The highest appel- 
late courts in Michigan, Minnesota, Nebraska, 
New York, North Carolina, Rhode Island, 
Tennessee and Texas have decided such 
cases involving the same type of policy 
coverage and dealing with injuries resulting 
from work which had been done by various 
contractors. In addition, the United States 
Court of Appeals for the Fifth, Eighth and 
Tenth Circuits have also considered the 
problem. A study of a representative cross- 
section of such decisions will clearly show 
that only in New Jersey have the courts 
departed radically from the generally ac- 
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cepted ideas of the contractual intent behind 
the schedule manufacturers and contractors 
policy form. 


Decisions Favorable to Insurers 


In considering the decisions on this sub- 
ject in other jurisdictions, let us first discuss 
the well-known case of Berger Brothers Elee- 
tric Motors, Inc. v. New Amsterdam Casualty 
Company, 5 FirE AND CASUALTY CASES 375, 
58 N. E. (2d) 717. This decision is fre- 
quently referred to as the “turkey egg case.” 
The factual situation was as follows: The 
insured had installed new motors in three 
incubators used for hatching turkey eggs. 
Work on the job was completed in Decem- 
ber, 1940, and final payment was made in 
January, 1941. The incubators were not 
used until February, 1941, but from then 
until May, 1941, they were in use, with the 
result that 17,000 turkey eggs were de- 
stroyed because the wiring was connected 
in such a manner that the motors and fans 
ran backwards. A prior suit had clearly 
established the legal liability of the electric 
contractor to the owner of the incubators. 
The insurance carrier declined coverage on 
the grounds that the policy did not cover 
completed work. The position of the insur- 
ance carrier was upheld by the court of ap- 
peals, and the following quotation from the 
decision is of interest: 


“When the plaintiff completed its work 
and removed all of its tools, equipment and 
materials from the Chillson farm on Dec- 
cember 23, 1940, no accident had occurred. 
Nothing had happened. There was no mis- 
hap whatever. Not until the eggs were 
placed in the incubators did any accident 
occur, and if we assume, as the plaintiff 
contends, that the accident did occur on 
February 20, 1941, ‘when the cause and 
effect merged into a consummated accident’, 
this accident resulted from defective work- 
manship after the work of installation was 
completed. This must be so unless we yield 
to the plaintiff’s contention and hold that 
the work was not completed at that time 
because the wiring was defective; but so to 
construe the language of the excluding clauses 
would deprive them of all meaning and pur- 
pose. By these clauses the parties intended 
to limit the casualty company’s liability to 
accidents occurring during the progress of 
the work and to exclude liability for acci- 
dents occurring, after the work was com- 
pleted, as the result of defective workman- 
ship. If that be not the meaning of the 
plain language used, the insurer would re- 
main liable indefinitely for defective work- 
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In all of the decisions noted by the 

author which did not favor the insur- 

er, with the single exception of the 

New Jersey cases, the courts found 

that the work had not been completed. 
® 


manship upon the theory that defective work 
is never complete until the defect is dis- 
covered and corrected.” 

The Supreme Court of Tennessee passed 
on a similar question in 1950 in the decision 
of Foster Trailer Company v. United States 
Fidelity & Guaranty Company, 7 Fire AND 
CasuaLty Cases 99, 228 S. W. (2d) 107. In 
that case the insured had contracted to re- 
pair a truck owned by the city. Before the 
plaintiff could complete this work the owner 
rescinded the contract on the ground that 
the truck was needed, and thereafter the 
owner repossessed the truck and completed 
the work. Later, when the truck was in 
use, it was involved in an accident which 
resulted in injuries to a third person, who 
then sued the Foster Trailer Company. 
The position of the insurer as to coverage 
was upheld on the grounds that the in- 
sured’s work on the trailer had been com- 
pleted or abandoned, and that the policy 
did not cover completed work. 

In 1942 a similar decision was reached 
by the United States Court of Appeals for 
the Eighth Circuit in a case involving in- 
juries following the installation of a gas 
refrigerator. In the case of Standard Acci- 
dent Insurance Company v. Roberts, 4 Fire 
AND CASUALTY CASES 536, 132 F. (2d) 794, 
the court held that there was no coverage 
under the schedule manufacturers and con- 
tractors policy because the installation work 
had been completed prior to the time that 
the injuries occurred as the result of a 
gas leak. 

The Supreme Court of Michigan handed 
down a similar decision on similar facts in 
the case of Duval v. Aetna Casualty and 
Surety Company, 4 Fire AND CASUALTY CASES 
613, 8 N. W. (2d) 112. In this case the 
insured had installed heating equipment, and 
the work had been completed on January 
6, 1940. On February 24, 1940, a fire oc- 
curred in the spot where the work had been 
done. When the owner of the premises 
sued the insured for the resulting damages, 
the insured tendered the defense of the case 
to the insurance carrier, but coverage was 
disclaimed on the ground that the policy 
did not cover completed operations. Again, 


Completed Operations 


insurance carrier 
upheld in this case, since the facts showed 
that the work fact been 
completed. 


the pos.tion of the was 


clearly had in 


Minnesota has recorded a similar decision 
involving a question of coverage under the 
standard-type policy in the case of Hutchison 
Gas Company v. Phoenix Indemnity Company, 
1 Fire AND CASUALTY CAsEs 582, 288 N. W. 
847. In this case, decided by the Supreme 
Court of Minnesota in 1939, the gas com- 
pany had installed a heater in a small house 
mounted on a truck, which a party of 
hunters then drove to the North Woods. The 
next day several of the hunters were found 
dead by game wardens. Suits against the gas 
company were brought by survivors on the 
theory that the company was negligent in not 
supplying a ventilator to carry off the fumes 
from the gas heater. The policy in question did 
not cover completed operations, and the insur- 
ance carrier disclaimed on the grounds that the 
work had been completed. The gas company 
then filed a declaratory judgment proceed- 
ing and it was held that the accident was 
not covered, due to the exclusion relating 
to accident following the completion of 
the work. 

In 1942 the Supreme Court of Nebraska 
decided a case involving a contractor who 
had done certain highway work. In the 
case of Smith v. United States Fidelity & 
Guaranty Company, 4 FirE AND CASUALTY 
Cases 444, 6 N. W. (2d) 81, the facts showed 
that the work had been completed in De- 
cember, 1934, and accepted and paid for 
in April, 1935. An accident occurred in 
May, 1935, and this resulted in a suit by 
the injured person against the contractor. 
The position of the insurance carrier was 
upheld because the facts clearly showed 
that the work had in fact been completed 
prior to the accident. 


The Supreme Court of Rhode Island 
passed on the matter in 1948 in a decision 
entitled Baker v. Maryland Casualty Com- 
pany, 6 Fire AND CasuALty CAsEs 567, 56 
Atl. (2d) 920. The insured was in the 
business of cleaning cesspools, and com- 
pleted a job in March, 1944. One month 
later one of the owners of the premises on 
which the cesspool was located fell into it. 
It was alleged that the accident was caused 
by the fact that the insured had not properly 
replaced the cover after completing the 
cleaning job. Suit was filed against the 
contractor, and the insurance carrier de- 
clined coverage on the ground that the 
policy did not cover completed work. The 
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court upheld the 
saying in part: 


position of the insurer, 


“It is manifest from the evidence that 
plaintiff herself considered, at least before 
litigating the instant case, that she had com- 
pleted her work there after her employees 
had left the premises on March 24, 1944 
Whether she had completed the work to the 
satisfaction of the Winklers so as to be en- 
titled to payment therefor is of no import- 
ance in this litigation. For the purpose of 
this case we have to consider only whether 
the plaintiff had completed he- work on 
March 24, 1944, and had actually discon- 
tinued all further operations on the Wink- 
lers’ premises after that date.” 


A similar result was reached by the 
United States Court of Appeals for the 
Tenth Circuit in 1948 in the decision of 
United States Fidelity & Guaranty Company 
v. Reinhart and Donovan, 6 FirE AND Casu- 
ALTy Cases 765, 171 F. (2d) 681. In this 
case the contractor had completed work on 
an electric line in September, 1941. The 
work was accepted by the owner, a rural 
public utility, on October 1, 1941, and the 
contractor left the job. On October 20, 
1941, it was discovered that a part of the 
line was dead. On investigation the cause 
was found to be a missing “jumper wire” 
on one of the electric poles. Of course, the 
contract had called for the installation of 
jumper wires on all poles. In attempting 
to replace the missing wire an employee of 
the public utility was seriously injured. He 
filed a suit against the contractor, and the 
insurance carrier refused to defend on the 
ground that the policy did not cover com- 
pleted operations. Of course, the plaintiff 
argued that the operation had not been com- 
pleted because the contract had in fact 
called for the installation of jumper wires 
on all poles. The position of the insurance 
carrier was upheld in this litigation. 


Decisions Unfavorable to Insurers 


Having reviewed a number of decisions 
favorable to the underwriters in various 
jurisdictions, let us now consider similar 
cases in which the outcome did not favor 
the insurance carrier. While there are a 
number of such decisions, in the following 
cases it should be noted that the cases turn 
on the fact situation. In all of the follow- 
ing adverse decisions the court found, as a 
matter of fact, that the work had not actu- 
ally been completed. This finding of fact, 
coupled with a declaration alleging that an 
accident has occurred while the work is 
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going on, is, of course, enough to put the 
claim within the coverage of the standard 


manufacturers and contractors policy re- 


gardless of whether or not it is written to 
include coverage for completed operations. 


In the case of Hardware Mutual Casualty 
Company v. Schantz, 7 FirE AND CASUALTY 
Cases 380, 186 F. (2d) 868, decided by the 
United States Court of Appeals for the 
Fifth Circuit in 1951, an electric hoist had 
been repaired and delivered to its owner, 
and later on that same day an-employee of 
the owner was killed as a result of the mal- 
function of the hoist. It was held that this 
claim was covered, the court basing its deci- 
sion squarely on the fact that the allegations 
in the complaint brought it within the scope 
of the policy. 


Another frequently cited case which the 
insurer lost is that of General Casualty Com- 
pany of Wisconsin v. Larson, 7 FIRE AND 
CASUALTY Cases 830, 196 F. (2d) 170, which 
was decided by the United States Court of 
Appeals for the Eighth Circuit in 1952. The 
facts were: Larson was employed to clean 
and service a furnace and oil burner for a 
customer. An employee was sent to clean 
the furnace prior to the inspection and serv- 
icing of the oil burner. The employee fin- 
ished the cleaning job, but left the job in 
such condition that an oil leak resulted. 
Four days later, before the oil burner had 
been inspected and serviced, the furnace was 
turned on and a fire resulted. In holding that 
the policy covered the accident, the court 
pointed out that the contract called for 
cleaning the furnace and servicing the oil 
burner, and since only the first part of the 
contract had been carried out it could not 
be said that this was a completed operation. 


In 1950 the Texas Supreme Court decided 
the case of Lloyds Casualty Insurer v. Mc- 
Crary, 7 FirrE AND CASUALTY Cases 177, 229 
S. W. (2d) 605. This claim concerned a 
leak in a butane gas system, which caused 
a fire resulting in the destruction of a home. 
The contractor who had made the installa- 
tion was covered by a policy which did not 
include completed operations. In the origi- 
nal complaint by the third party it was 
alleged that the operations had not been 
completed. In this decision the court noted 
this allegation and found as a matter of 
fact that the operations had not been com- 
pleted, since the contractor intended to re- 
turn in order to make certain changes in 
the installation. Obviously, this decision 
correctly held that there was coverage under 
the policy in question. 
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* 

It is clear, the author states, that the 
phraseology of the manufacturers and 
contractors policy could stand im- 


provement. The insurance industry 


has been working on a revision of 
this policy for some time. 
a 


In Boutweli v. Employers Liability Assur- 
ance Corporation, 6 FIRE AND CASUALTY CASES 
1059, 175 F. (2d) 597, the United States 
Court of Appeals for the Fifth Circuit 
passed on a Mississippi case involving bu- 
tane gas. Following the installation of a 
gas heater, there was an explosion and fire. 
Coverage was declined by the insurance car- 
rier on the grounds of completed operations. 
The turned on the fact that the 
allegations inconsistent and did not 
clearly state a case of completed operations 
and, further, that it had 
matter of fact by the 


decision 
were 


been found as a 
trial court that the 
installation of the gas heater had not been 
completed because the contractor testified 
that he planned to return to the job to make 
further and adjustments. In 
this decision the court recognized the fact 
that coverage would not have been appli- 


connections 


cable had the operation in fact been completed. 


In summary, it is evident that all of the 
decisions noted above, with the single ex- 
ception of the New Jersey cases, draw a 
clear distinction between completed and in- 
completed work when dealing with a ques- 
tion of connection with the 
schedule manufacturers and contractors policy 


coverage in 


where no added premium has been paid in 
While 
time and space do not permit a comprehen- 
sive survey of all decisions, the cases selected 


order to include completed operations. 


herein, it is felt, are representative of the 
recorded cases. Further examination of 
the problem may be found in 156 A. L. R. 1281. 


Conclusions 


It is felt that the New Jersey decisions 
will have little or no effect outside of that 
jurisdiction. Perhaps it is too much to hope 
that the Supreme Court of New Jersey 
will reconsider the matter. Nevertheless, 
it must be admitted that the policy termi- 
nology has well-recognized shortcomings. 
In this connection it seems appropriate to 


Completed Operations 


consider the well-reasoned dissenting opin- 
ion of Judge Brennan of the New Jersey 
Supreme Court in the McAllister case: 


“Tt is unfortunate that has 
pinned his hopes upon an insurance contract 
which appellant itself acknowledges is char- 
acterized by ‘intricacy of composition, com- 
plexity of paragraph cross-reference, excessive 
and unhappy selection 
of a word to describe more than one thing 


respondent 


verbiage iteration, 
where perhaps several words would have 
been better’; and it is to be hoped that ap- 
pellant will revise the 
policy, as its counsel on the oral argument 
told the court appellant would do regardless 
of the outcome of this litigation, in order 
to eliminate the justly criticized obscurities 


soon form of its 


in the relationship of the various causes to 
each other. I agree with appellant, how- 
ever, that obscurity and intricacy of arrange- 
ment do not, even in combination with the 
presumption against the insurer as the drafts- 
man, amount to ambiguity in this case, and 
I believe that we are not at liberty to dis- 
count the plain meaning which a close read- 
ing of the whole contract reveals. The in- 
sured bought coverage under ‘Division 1’, 
defined as ‘including accidents (except ac- 
cidents due to misdelivery) which occur 
after completion or abandonment of oper- 
ations arising out of pick-up or delivery 
the existence of tools, unin- 
stalled equipment and abandoned or unused 
materials’. It 


operations or 


is conceded that the action 
against the insured was not based upon an 
accident within the scope of this definition. 
On the other hand, the insured did not buy 
coverage under the reciprocal ‘division 3’, 
defined as including ‘operations (other 
than pick-up and delivery and the existence 
of tools, uninstalled equipment and aban- 
doned or unused materials), if the accident 
occurs after such operations have been com- 
pleted or abandoned at the place of occur- 
rence thereof and away from such premises’.” 


understood the 
therefore, that in his 
opinion judgment should be reversed. It is 
clear that the phraseology of the manufac- 
turers and contractors policy could stand 
improvement and it is known that'‘the in- 
dustry has been working on a revision of 
this policy for some time. Meanwhile those 
of us who have to work with the policy in 
its present form can only hope for fewer 
decisions following the majority of the New 
Jersey Supreme Court. [The End] 
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Clearly, Judge Brennan 


policy and _ stated, 





This is another view of the credit insurance problem 


discussed by Wallace P. Mors in the December issue 


The Fundamental Issues of Consum 


N aggregate total of nearly $9 billion 

of credit life insurance was in force on 
the lives of nearly 18 million people in the 
United States at the 1953" ' Yet, 
available records reveal that the first policy 
of credit life insurance was the 
United States than 40 ago.” 
Surprisingly, the meteoric growth and de- 
velopment of this relatively new form. of 
life insurance went practically unnoticed 
during the first three decades of its exist- 
ence. As recently as 1949, there was virtu- 
ally no documented material available to 
those who became interested in studying 
this insurance. However, in the 
last five years a wealth of has 
appeared and innumerable 
been written. 


close of 


sold in 


less years 


form of 
material 
articles have 

There is some evidence that this sudden 
deluge of written material on credit life 
and disability insurance has served to con- 
fuse rather than to enlighten those who 
become interested in the subject. This, in 
part, stems from the fact that many of the 
articles have contained factual inaccuracies 
and have been lacking in objectivity. Many 
issues have been raised, some of which are 
irrelevant to a factual and objective study 
of the subject. Some issues have been over- 
looked or ignored, others have been over- 
emphasized. 

An attempt will herein be made to estab- 
lish the fundamental issues and to place 
such issues in their proper perspective. 


Historical Development 


The first credit life insurance policy was 
issued in the United States in 1917 by the 


Morris Plan Insurance Society. This com- 
pany was specifically organized for the 
purpose of writing credit/life insurance, and 
for years specialized exclusively in that 
field. In the early years of operation, the 
society confined its service primarily to 
insuring the lives of debtors of the Morris 
Plan System, but in later years it branched 
out to serve all types of institutions en- 
gaged in consumer credit lending and 
financing. 


Eight years later, in 1925, the Credit 
Life Insurance Company, Springfield, Ohio, 
was organized for the purpose of writing 
credit life insurance. The Prudential In- 
surance Company of America, Newark, 
New Jersey, took cognizance of the de- 
veloping demand for credit life insurance 
and in 1928 entered the field, executing its 
first contract with the National City Bank 
of New York. In 1931, the Old Republic 
Credit Life Insurance Company, Chicago, 
Illinois, entered the field, and since 1933 
has specialized exclusively in the sale of 
credit life insurance. 

These four companies are still active in 
the field and have since been joined by 
over 100 other companies in writing the 
many and varied types of credit life insur- 
ance which are offered today. 

In the late 1930’s the first policies pro- 
viding credit disability or accident and 
health insurance were written, although it 
was not until the period following World 
War II that the use of credit disability 
insurance became widéspread. 


By 1940 virtually every type of financial 
institution engaged in consumer credit lend- 





1 “Credit Life Insurance in the United States 
1940-1953,"’ (Institute of Life Insurance, June, 
1954). 

2 Arthur J. Morris, founder of the Morris 
Plan, after repeated efforts, failed to interest 
any of the established life insurance companies 
in creating or underwriting a special form of 
life insurance to provide coverage in connection 
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with the consumer credit type loan obligations 
that arose from the Morris Plan operation. He 
thereupon organized the Morris Plan Insurance 
Society (now Bankers Security Life Insurance 
Society, New York City) specifically for such 
purpose, and the first policy was written in 1917, 
the year the society was organized. 
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redit Insurance 


By ARTHUR J. CADE 


ing and financing had evidenced interest in 
credit life insurance, and at the [ 
1940 over 2% million people 
tected by such insurance. By 
number had increased to nearly 3% million, 
and by 1949 to nearly eight million.’ 


close of 
were pro- 
1946 this 


There early developed 
methods of writing credit life insurance: 
either (1) on an individual policy basis, 
or (2) on a group basis. Credit disability 
insurance was originally written primarily 
on an individual policy basis but in recent 
years it has been written to a _ limited 
extent on a group basis. 


two principal 


The early rate for credit life insurance 
protection provided under an_ individual 
policy was based on the actual age of the 
insured and ranged from $1.20 per $100 
per annum to over $3 per $100 per annum. 
The early rate for credit life insurance 


protection provided under a group policy 


from a minimum of $1 per $1,000 
per month, the equivalent of 65 cents per 
$100 per annum, to amounts considerably 
in excess of such minimum. 


anged 


Subsequently, the rate for individual pro- 
tection was reduced to a flat rate of $1 
per $100 per annum, regardless of age, and 
the minimum rate for group coverage was 
reduced to 75 cents per $1,000 per month, 
the equivalent of 4834 cents per $100 per 
annum. 

Under the individual policy plan the 
premium is always paid by the insured. 
Under the group plan the premium is paid 
by the creditor, either from its own funds 
or from charges collected from the insured 
debtor. The creditor may therefore use any 
one of three methods of allocating the cost 


> See footnote 1. 

*Andrew M. Rollins, 
Its Maker,’’ Bankers Monthly 
p. 14. 

5 Statement by the Consumer Credit Insurance 
Association on the Subject of Regulation of 
Credit Life and Credit Accident and Health In- 


“Debt Needn’t Outlive 
(August, 1952), 


Consumer Credit Insurance 


of group credit life insurance: (1) a spe- 
cific charge to the customer; (2) an adjust- 
ment in the discount or interest rate; or 
(3) absorption of the cost as an operating 
charge.* 


Under either plan the underlying prin- 
ciple is to provide coverage whereby the 
indebtedness will be automatically liqui- 
the event of premature death, 
thereby providing added collateral security 
for the protection of the lender and pro- 
tection and peace of mind for the debtor 
and his family.’ 


dated in 


The companies which early pioneered in 
the development of credit life insurance 
adhered to this principle. As a result, for 
a period of nearly three decades there was 
no serious trouble in the industry; there 
were no complaints and there was no raging 
controversy. This fact is frequently ignored 
or overlooked by present-day critics of credit 
life insurance. Late in World War II and 
during the era of postwar readjustment, 
trouble did develop in certain geographical 
The trouble arose certain 
lenders and insurers chose to deviate from 
the above-mentioned basic principle. In- 
surance was sold in amounts which bore 
no direct relationship to the amount of 
indebtedness. As a consequence, debtors 
were sometimes overloaded with unneeded 
and unwanted insurance and the premium 


areas. when 


required for such insurance was excessive 
in relation to the amount of indebtedness. 


The problem became more acute as the 
use of credit disability insurance became 
widespread during the postwar era. 


As in the credit life insurance, 
there is a basic principle underlying the 
sale of credit disability insurance. The basic 
principle is to provide coverage whereby 
the periodic installments on the indebted- 
ness will be automatically paid in the event 
the debtor is disabled through accident 
or illness, thus providing added. collateral 
security for the protection of the lender 
and protection and peace of mind to the 
debtor and his family. 


case of 


Those lenders and insurers who saw fit 
to sell credit life insurance in amounts in 
excess of the indebtedness were quick to 
seize the opportunity to sell credit disability 
insurance providing monthly indemnities far 
surance presented to National Association of 
Insurance Commissioners, Sybcommittee to 
Study Rules and Regulations Pertaining to 
Credit Life and Credit Accident and. Health In- 


surance, Public Hearing, Chicago, Illinois, April 
27, 1954. 
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Mr. Cade is executive vice president 
of Old Republic Credit Life Insurance 
Company and president of the Con- 
sumer Credit Insurance Association. 


in excess of the amount of the installment 
payment. Debtors were again burdened with 
unneeded and unwanted insurance and the 
resultant premium was again excessive in 
relation to the amount of indebtedness. 


This deviation from the basic principle 
underlying the sale of credit life and credit 
disability: insurance, hereinafter referred to 
as consumer credit insurance, was the cause 
of great concern to leaders in the indus- 
try and, as will be later illustrated, they 
moved with courage and determination to 
meet the problem. 


Fundamental Issues 


As previously mentioned, much has been 
written on the subject of consumer credit 
insurance during the past few years, but 
there is reason to believe that this deluge 
of material rather than en- 
lightened concerned with 
the problem. 


has confused 


those who are 


A major source of confusion in the 
current controversy stems from the oblivi- 
attitude of many critics toward the 
historical facts outlined above. There is 

part to recognize that 


ous 


a failure on their 
consumer credit insurance enjoyed 30 years 
of progress without trouble or complaint. 
These critics do not mention the formative 
years of the industry. They do not men- 
tion that credit insurance was created to 
meet an existing need and not as a device 
for the unscrupulous lender to use in his 
profiteering operation. They do not men- 
tion that trouble arose only when the un- 
scrupulous lender prostituted a respected 
and needed form of insurance to his own 
selfish ends. 


It is an undeniable historical fact that 
the unscrupulous lender will turn from one 


device to another in order to exact exorbi- 
tant profits from the public. As statutory 
and law has made it increas- 
ingly difficult for the unscrupulous lender 
to utilize the age-old devices, such as the 
brokerage plan, these lenders have sought 
other devices, f 
which has been insurance. They are in- 
clined to condemn the entire credit in- 
surance industry because of the devious 
activities of a limited number of unscrupulous 
lenders. This is most unfortunate, a fact 
recognized by the Subcommittee on Anti- 
trust and Monopoly Legislation of the 
Committee on the Judiciary of the United 
States Senate, which, in its recent report 
on “The Tie-In Sale of Credit Insurance 
in Connection with Small Loan and Other 
Transactions,” stated: 


court-made 


one of the most recent of 


“Under no circumstances should those 
individuals and institutions who sell such 
insurance, without engaging in coercion, 
intimidation, or other unscrupulous activi- 
ties, be condemned because other lenders 
sell credit insurance unethically.” ° 


All available evidence indicates that the 
area of abuse is largely confined to the field 
of small-loan lending. Confusion again arises 
by reason of the failure of critics to dis- 
tinguish between regulated and unregulated 
small-loan lending. Not infrequently these 
critics, in discussing the sale of consumer 
credit insurance in connection with regu- 
lated small-loan lending, cite examples of 
abuse involving unlicensed and unregulated 
lenders.’ They fail to cite the experience 
which has occurred in states having effec- 
tive statutory and regulatory control over 
licensed lenders. In such states, the experi- 
ence with credit insurance has been uni- 
formly good.® 


Confusion has arisen by reason of the 
tendency of critics to place sole blame for 
the problem on the shoulders of the credit 
insurance industry.” They ignore the his- 
torically established fact that the problem 
only arose through the prostitution of con- 
sumer credit insurance by the unscrupulous 
lender. Fortunately, this fact has been 
recognized by many state administrative 
officials who are moving with courage and 





® Pages 4-5 of report. 
7 State of Kansas ex rel. 


Harold R. Fatzer, 
Attorney General, Plaintiff, v. P. H. Molitor 
et al., Defendants, No. 89407-A, brief of amicus 
curiae in opposition to defendants’ demurrers, 
filed on behalf of the Kansas State Industrial 
Union Council, which is composed of all CIO 
unions in Kansas (reprint circulated by Council 
Executive Secretary H. J. Yount), pp. 6, 14, 
17, 18, 22, 26. 
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’ Harold Johnson, ‘‘Nebraska Has No Loan 
Shark Problem Today,’’ 19 Law and Contem- 
porary Problems 42 (Winter, 1954). 

® Statement by Paul Boyer, of Hubachek and 
Kelly, associate counsel for Household Finance 
Corporation, presented to Senate Judiciary Com- 
mittee, Subcommittee on Antitrust and Mo- 
nopoly Legislation at Public Hearing, Raleigh, 
North Carolina, December 16, 1954. 
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determination toward a solution to the 


problem.” 


Confusion has also arisen by reason of 
the failure on the part of critics to con- 
cisely and clearly define the term “con- 
sumer credit insurance.” As_ previously 
mentioned, the underlying and basic prin- 
ciple of consumer credit insurance is to 
provide coverage which will automatically 
liquidate the indebtedness in the event of 
unforeseen disaster—death or disability. 
Adherence to this principle automatically 
requires that the’ amount of 
written shall not exceed the amount of 
indebtedness. Whenever insurance is sold 
in amounts in excess of the indebtedness, 
the insurance is no longer consumer credit 
insurance. Very frequently the critics label 
as a credit insurance abuse practices which 
involve the sale of an amount of insurance 
far in excess of the amount of the indebted- 
ness. In some instances a form of ordinary 
life insurance or commercial accident and 
health insurance has been sold in con- 
nection with a financial transaction wherein 
the amount of insurance bore no reasonable 
relationship to the amount of indebtedness. 
The form of insurance was in no sense an 
accepted form of consumer credit insur- 
ance, yet the practice has been identified 
by critics as a consumer credit 
abuse.” 


insurance 


insurance 


Leading spokesmen for the consumer 
credit insurance industry have endeavored 
to make this important distinction. At no 
time have they defend the 
sale of unreasonable and excessive amounts 
of insurance. They have consistently de- 
fended only the sale of consumer credit 
insurance, which is rigidly limited to the 
amount of the indebtedness. They have 
been quick to condemn the sale of any 
form of insurance that deviates from the 
fundamental and basic principle heretofore 
enunciated. 


endeavored to 


Despite the confusion which shrouds the 
controversy, it is possible to establish the 
fundamental issues that are involved in 


the controversy. Once such fundamental 
issues have been established, it is then 
possible to properly evaluate the vast amount 
of material which has been written in con- 
nection with such controversy. 

There are three fundamental issues: 


(1) Is consumer credit insurance good, 
and does it serve a real need? 


(2) Should the premium for such insur- 
ance be paid by the creditor from its own 
funds, or should it be paid by the insured 
debtor? 


(3) Should the creditor or persons as- 
sociated therewith be compensated in con- 
nection with the sale of consumer credit 
insurance? 


It becomes at once apparent that the 
issues must be considered in the order 
listed above, since there would be no need 
to consider the latter two issues if, after 
careful study, the answer to the question 
propounded as the first issue was in the 
negative. 


Before turning to a detailed discussion 
of the three fundamental issues, it would 
seem appropriate to review in some detail 
the historical development of case law 
pertaining to the sale of insurance in con- 
nection with lending and financing trans- 
actions. 


Since the present controversy is primarily 


concerned with the sale of insurance in 
connection with small-loan lending, our 
principal consideration in analyzing court 
decisions will be to establish their signifi- 
cance with respect to the legality of selling 
insurance in connection with 
lending. 


small-loan 


Historical Development 
of Pertinent Case Law 


The court decisions in respect to the use 
of credit life insurance by a regulated small- 
loan lender licensed under the small-loan 
law are a natural and logical outgrowth of 





% Hon. Frank Sullivan, Kansas Insurance Com- 
missioner, stated at the Kansas Langer Hear- 
ing: ‘‘It must be remembered that the insurance 
arrangement has apparently been abused only 
in the past six or eight months, since the At- 
torney General has started in after these brok- 
erage arrangements with reference to Small 
Loans.’’ Transcript of hearing conducted by 
Subcommittee on Antitrust and Monopoly Legis- 
lation, Senate Judiciary Committee, Topeka, 
Kansas, September 20, 1954, p. 42. Attorney 
General Harold R. Fatzer concurred: ‘‘I think 
that I have covered the matter here with 
respect to, first, the brokerage scheme, our 


Consumer Credit Insurance 


efforts to have it determined and declared ille- 
gal and then the movement from the brokerage 
into the insurance plan.’’ Transcript of hearing, 
p. 32. 

1 Brief of amicus curiae in behalf of Kansas 
State Industrial Union Council (cited at foot- 
note 7). Close examination of abusive cases 
cited therein reveals that the insurance sold 
was commercial accident and health, not credit, 
insurance. The Molitor case, for which this 
brief was submitted, involved sale of insurance 
which cannot properly be termed consumer 
credit insurance. 
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the historic decisions involving insurance 
companies as lenders. An insurance com- 
pany making a loan to a person, corporate 
or otherwise, may require the purchase of 
a life insurance policy in the lending insur- 
ance company as a condition precedent to 
the loan. This right to establish a condition 
precedent to granting a loan has been up- 
held in many court decisions over the past 
century. Since 1918 the same attitude of 
the court has prevailed toward the require- 
ment that insurance be purchased as a 
condition precedent to granting small loans. 
In the the court there has been 
virtually no difference in the nature and 
the two similar transactions. 


eyes of 


substance of 


As early as 1830, a Louisiana court sug- 
gested that whether a lender could require 
a borrower to purchase a life insurance 
policy to secure the loan, without violating 


the usury statutes, was a matter of first 
impression in the State of New York, 
where the agreement was made.” ‘The 


tendency of many courts, in that era, was 
to condemn the practice and to hold that 
the insurance premiums charged and col- 
lected constituted “additional interest’? with- 
in the meaning of the applicable usury 
statutes. The early viewpoint is exempli- 
fied by the following statement: 


“Where as a condition of making a loan, 
the borrower is required to take policies 
of life insurance from the lender, and pay 
premiums thereon, in addition to the highest 
legal rate of interest on the amount loaned, 
it is generally held that the profit thus 
derived by the lender is equivalent to addi- 
tional interest, and therefore usurious.” * 


Decisions in a number of early federal 
cases agreed, the principal rationale of 
their objection going to the compulsion 
feature.“ It was felt that the borrower was 
compelled to pay for insurance which he 
neither needed nor desired. Typical of this 
“federal” point of view of that period is 

2 Clague v. Their Creditors, 2 La. 114, 20 Am. 
Dec. 300. 

1327 A. & E. Encyc. 1021. 

™ Brower v. Life Insurance Company, 86 F. 
748 (CC N. C., 1898): National Life Insurance 
Company v. Kittle, 2 F. 113 (CC Neb., 1880); 
Moore v. Union Mutual Life Insurance Com- 
pany, 17 Fed. Cas. 703, No. 9,777 (CC Neb., 
1876). 

% 7 F. 805 (CC Iowa, 1881). 

1% Roberts:.v. Life Insurance Company, 118 
N. C. 429, 24 S. W. 780 (1896); Miller v. Life 
Insurance Company, 118 N. C. 612, 24 S. W. 
484 (1896); Carter v. Life Insurance Company, 
122 N. C. 338, 30 S. E. 341 (1898): see Note, 15 
North Carolina Law Review 434 (1937). 

"% Washington Life Insurance Company v. 


Patterson Silk Manufacturing Company, 25.N. J. 
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the following statement from the opinion 
of the court in National Life Insurance Com- 
pany v. Harvey: * 


“Where a contract for the loan of money 
and an agreement for insurance upon the 
life of the borrower are blended together 
in one and the same transaction, and the 
proof shows that the policy of insurance 
was taken and a premium paid in advance 
in consideration of the loan, and that such 
consideration was over and above the in- 
terest allowed by law, the transaction is 
usurious It is not necessary in such 
case to show that the premiums charged 
were unreasonable. It will be presumed 
that there was in the transaction of insur- 
ance a profit to the insurance company, the 
lender; and if, independently of the pay- 
ment of a premium in advance, the maxi- 
mum rate of interest has been charged and 
taken, the insurance and the payment of a 
premium in advance, if intended as a con- 
dition precedent to and a further consider- 
ation for the loan, will make it usurious.” 

The rationale of the early North Caro- 
lina decisions, also, in the final analysis, 
went to the compulsory aspect of the insur- 
ance portion of the loan transaction.” 


However, even prior to 1900, other courts 
both here and abroad adopted the view 
that life insurance companies could legally 
require the purchase of a life insurance 
policy as security for the loan as a con- 
dition precedent to the making of the loan, 
and that such a requirement would not 
violate the usury law if the total interest 
charge plus the insurance premium ex- 
ceeded the statutory maximum interest 
rate.” These decisions pointed the way to 
the modern trend of decisions in this coun- 
try by announcing a rule of “reasonable- 
and by spelling out standards to 
govern the determination of reasonableness 


ness” 


or unreasonableness in loan-insurance se- 


curity transactions. 


Eq. 160 (1874): Homeopathic Mutual Life In- 
surance Company v. Crane, 25 N. J. Eq. 418 
(1874); John Hancock Mutual Life Insurance 
Company v. Nichols, 55 How. Pr. (N. Y.) 393 
(1878); Lane v. Washington Life Insurance 
Company, 46 N. J. Eq. 318, 19 Atl. 618; 
(1889), and aff'd, 46 N. J. Eq. 316, 19 Atl. 617: 
Union Central Life Insurance Company v. Hil- 
liard, 16 Ohio C. C. 434 (1898), 8 Ohio Cir. Dec. 
437, Revd.; 63 Ohio St. 478, 59 N. E. 230 (1900); 
Union Central Life Insurance Company v. Mor- 
row, 16 Ohio C. C. 351 (1898), aff'd without 
opinion, 61 Ohio St. 661, 57 N. E. 1133 (1900); 
Edinburgh Life Assurance Company v. Graham 
(1860), 19 U. C. Q. B. (Ont.) 581; Downs v. 
Green, 12 M. & W. 481, 152 Eng. Rep. 
(Exch., 1844). 
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It is an established fact that insurance 
companies may condition general loans 


on the purchase of life insurance. 
& 


One of these standards—that the pre- 
mium charge for the insurance be, the nor- 
mal charge made in a transaction where 
no loan is involved—was spelled out by the 
English court as early as 1844 in Downs 
v, Green on 

“Tf the plan had alleged that the amount 
of the premium, after allowing for the risk, 
had, together with the interest payable on 
the money borrowed, exceeded 5 per cent, 
that would have raised a question [for] a 
jury to determine (Italics supplied.) 

This “normal premium charge” standard 
is now practically universal in this country. 
The question of usury only arises where 
excessive premiums are charged, and then 
only as to the the normal 
premium amount.” 

In the Friedman the Wisconsin 
court commented as follows respecting this 
standard: 


excess over 


case, 


“Many cases can be found in the books 
where an agreement to pay insurance such 
as that provided for herein has been held 
a mere cloak for usurious interest, but in 
nearly all of such will be found 
that it was revealed in the testimony that 
the insurance provision of the contract was 
not entered into in good taith, and that the 
premiums charged were in excess of what 
is usually charged for insurance of that 
nature. However, in the great majority of 
cases (and such cases constitute the over- 
whelming weight of authority), where the 
contract is entered into in good faith and 
where the evidence not disclose the 
exaction of a higher premium than what 
is usual and customary, the charge is con- 
sidered a proper one, not in violation of 
the usury law.” 


cases it 


does 


\ second and closely related standard 
established by certain of the courts empha- 
sized that the amount of the insurance cover- 

be reasonably related to the amount 

‘ Cited at footnote 17. 

” Friedman v. Wisconsin Acceptance Corpo- 
ration, 192 Wis. 58, 210 N. W. 831 (1926); 
Sledd v. Pilot Life Insurance Company, 52 Ga. 
App. 326. 183 S. E. 199 (1935): Rodriguez v. R. 
P. Youngberg Finance, Ltd., 241 S. W. (2d) 815 
(Tex. Civ. App., 1951); Heaberlin v. Jefferson 
Standard Life Insurance Company, 144 W. Va. 
198, 171 S. E. 419 (1933). 
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of the loan.” The trend of decisions fol- 
lowing the turn of the century been 
toward upholding legality of such reason- 
able insurance requirements in connection 
with insurance company loans.” This is 
exemplified by the 1933 decision of the 
West Virginia Supreme Court in Heaberlin 
v. Jefferson Standard Life Insurance Com- 
pany,” wherein, after noting the two lines of 
decisions in the earlier cases, hereinabove 
cited, and reviewing them, the court 
cluded: 


has 


con- 


“Without further comment, it suffices to 
say that we are of the opinion that the 
reasoning in the cases supporting the first 
proposition is basically sound; and that one 
who would attack the bona fides of such 
transactions must allege and prove that the 
insurance was taken out for the purpose of 
exacting usury, rather than that the insur- 
ance was a condition precedent to the loan 

. . There are two transactions, one, the 
loan; the other, the insurance. The com- 
pany extended full consideration for the 
premiums paid in assuming the insurance 
risk, and the stated benefit to [the 
plaintiff] therefore rested upon independent 
and legal considerations.” ™ 

It has now become an established fact 
of our commercial life that insurance com- 
panies may condition their general loans 
on the purchase of life insurance. The 
practice is recognized as an entirely ap- 
propriate security arrangement. It has out- 
grown the suspicion and fear of the courts, 
and has evolved both through processes of 
legislation and through judicial decisions. 

A recent commentator has summarized 
the rule in this fashion: 

“By the weight of authority a lender may 
require a borrower to obtain insurance on 
his life or on the security offered, as a 
condition precedent to granting a _ loan, 
provided that this requirement is not im- 
posed as a means of increasing the com- 
pensation for the use of the money but 
only for the bona fide purpose of obtaining 
better security. The ultimate intention of 
the parties is the controlling consideration.” * 

The legislatures in many 

enacted statutes which specifically author- 


states have 


* Morris v. Georgia Loan, Savings and Bank- 
ing Company, 109 Ga. 12, 32 S. E. 378 (1899); 
Philbrick v. Puritan Corporation, 178 Okla. 489, 
63 Pac. (2d) 38 (1936). 

"166 Corpus Juris 232-233, Usury Sec. 170: 55 
American Jurisprudence 366, Usury Sec. 57. 

2727114 W. Va. 198, 171 S. E. 419 (1933). 

*8 Cited at footnote 22. 


**F. B. Hubachek, 
Loan Laws (New York, 


Annotations on Small 
1938), pp. 166-167. 
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ize insurance companies to require the 
purchase of a life policy from the insur- 
ance company lender as a condition prece- 
dent to the loan.” 


In Cowan v. Security Life and Trust Com- 
pany it was contended that Section 58-32 
of the General Statutes of North Carolina ™ 
was a violation of the equal-protection clause 
and therefore unconstitutional because it 
authorized insurance companies, and only 
insurance companies, to charge more than 
the statutory rate of interest. The court 
held that the act did not exempt the insur- 
ance companies from the usury laws be- 
cause the premium on the insurance policy 
does not inure to the benefit of the com- 
pany as a lender, but is the consideration 
charged for and earned by it (the 
ance company lender) by its acceptance of 
the risk of insurance. This is the basis for 
the cases sustaining this practice without 
a statute.” Obviously, if life insurance is 
not a benefit to the borrower and is merely 
a charge, as contended by some critics, all 
statutes allowing a lender, whether a bank, 
insurance company, industrial bank or 
otherwise, to require a borrower to pay for 
life insurance are unconstitutional unless 
special classification can be sustained on 
the basis of the special nature of the lend- 
er’s business. If the opponents of credit 
life insurance should succeed in proving 
that life insurance is not a benefit to the 
borrower of small loans, the next obvious 
step must be that life insurance protection 
is not a benefit to the borrower of large 
sums. 


The so-called uniform small-loan law, 
which varies in practically every state in 
which it has been enacted, was formulated 
in 1916 by the Russell Sage Foundation 
and cooperating commercial lenders. It is 
significant, in view of the long controversy 
in respect to credit life insurance required 
as a condition precedent to the loan, that 


insur- 


the so-called “all-inclusive charge” section 
does not mention insurance premiums.” 


Since there have been recent misleading 
discussions of the term “all-inclusive charge,” 
the actual language of the courts should 
be reviewed and considered. In the matter 
of insurance premiums as separate from 
charges, the courts have been unable to 
see any difference in principle between an 
insurance company as a lender and a li- 
censed small-loan company as a lender. 


The small-loan laws were developed be- 
tween 1912 and 1916, and the first cases 
which dealt entirely with insurance pre- 
miums under the small-loan laws were 
rendered in 1918 and thereafter. 


A California statute provided: 


“No contract of any kind or nature made 
by any personal property broker which 
comes within the scope of businesses set 
forth in section one hereof, or which in 
any way involves any security given to 
secure the performance of such contract, 
shall be valid or of any force, virtue or 
effect, either at law or in equity, if there 
is therein or thereon directly or indirectly 
charged, accepted or contracted to be re- 
ceived or paid, either in money, goods, dis- 
count, or thing in action, or in any other 
way, a greater benefit, rate of discount, or 
interest than the rate of 2 per centum per 
month; and if a greater benefit, rate of 
discount or interest than 2 per centum per 
month is directly or indirectly advanced 
or paid upon any such contract as is in 
this section designated, the excess above 
the said rate of 2 per centum per month 
so advanced or paid may be demanded and 
recovered by the person or his legal repre- 
sentative or assigns who advanced or paid 
the same from the person or corporation 
either to whom or for whose use or benefit 
such payment or advance or any part 
thereof was made.” ” 





* General Statutes of North Carolina, Sec. 
58-32 reads: ‘‘Where an insurance company, 
as a condition for a loan by such company, of 
money upon mortgage or other security, re- 
quires that the borrower insure either his life 
or that of another, or his property or the title 
to his property, with the company, or assign or 
cause to be assigned to it a policy of insurance 
as security for the loan, and agree to pay 
premiums thereon during continuance of the 
loan, whether the premium is paid annually, 
semi-annually, quarterly or monthly, such prem- 
ium shall not be considered as interest on such 
Joans, nor will any loan be rendered usurious by 
reason of any such requirements; where the 
rate of interest charged for a loan does not 
exceed the legal rate and where the premiums 
charged for the insurance do not exceed the 
premiums charged to other persons for similar 
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(See also 


policies who do not obtain loans." 
Sec. 360.030, Ky. R. S. 1953; Sec. 37.160, Code 
of Laws, S. C., 1952.) 

76211 N. C. 18, 188 S. E. 812 (1936). 

*7 See footnote 25. 


*% Sledd v. Pilot Life Insurance Company, 
cited at footnote 19; Haeberlin v. Jefferson 
Standard Life Insurance Company, cited at 
footnote 19; Sec. 110 A. L. R. 343. 

*? The Sixth Draft of the Uniform Small Loan 
Law, Sec. 13, reads: 

“In addition to the interest herein provided 
for no further or other charge or amount what- 
soever for any examination, service, brokerage, 
commission, expense, fee, or bonus or other 
thing or otherwise shall be directly or indirectly 
charged, contracted for, or received.’’ 

* California Personal Property Brokers Act 
(Laws 1911, Ch. 490, Sec. 4, p. 978). 
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Kava- 


The court, in the case of Niles v. 
naugh,” held: 


“Where a payment does not go to the 
lender, and is in no sense a compensation 
to him for the use of his money, the require- 
ment that it be made does not violate the 
law By so insuring, the borrower 
is protecting his own property. He is not 
paying any additional compensation for the 
use of the money.” 


The Massachusetts statute provided that 
“the total amount to be paid on any loan 
for interest and expenses shall not exceed 

three per cent a month,” this to in- 
clude all “sums for making or securing 
directly or indirectly the loan.” Violation 
would cause forfeiture of the whole loan. 


The court, in the case of Auto Owners’ 
Finance Company v. Coleman,” in deciding 
the Massachusetts statute, held: 

“In fair and practical analysis the re- 
quirement of insurance was for additional 
security. The situation is the same 
as in any case where the security offered 
is regarded by the lender as insufficient 
and the loan is declined unless more is 
furnished. It follows that it is not material 
that the insurance ran only to [the 
lender]. Whether or not [the bor- 
rower] was benefited by it is not a test of 
the character of the expense for it. And 
the circumstance that the new security was 
paid for out of the proceeds of the loan 
does not invalidate the loan. The expense 
of obtaining the insurance was not an ex- 
pense of making or securing the loan itself. 
It was the cost of the new security.” 

The New York Small Loan Law ® 
vided: “In addition to the maximum rate 
or amount of interest, consideration, or 
charges above specified, no further or other 
charge or amount whatsoever for any ex- 
amination, service, brokerage, commission 
expense, fee, or bonus or other thing or 
otherwise shall be directly or indirectly 
charged, contracted for, or received ... .” 
Violation would forfeiture of the 
whole loan. The court of appeals recog- 
nized the statement of the Appellate Di- 
vision that: 


pro- 


cause 


“Tt seems plain that the intention of the 
statute was that the interest fixed therein 
should completely compensate the lender 


31179 Cal. 98, 175 Pac. 462 (1918). 
289 N. H. 356, 199 Atl. 365 (1938). 


33 McKinney’s Consolidated Laws Annotated, 
Book 4, p. 2 (1950 Replacement), Banking Law, 
Sec. 352. 
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for all charges and expenses of any char- 
acter .. To hold otherwise would open 
the door to the imposition of charges and 
alleged expenses which would add to the 
burden of the borrower and confer upon 
the lender compensation in excess of that 
contemplated by the statute.” ™ 


Nevertheless, the court of appeals held: 


“The cost of the insurance which the 
mortgagor must purchase is an expense 
which the mortgagor must bear in order 
to meet the conditions upon which the 
lender is willing to make the loan. The 
cost of repairing the mortgaged property 
would also be an expense to the mortgagor 
if the lender refused to make a loan upon 
property in need of repair, but neither is an 
‘expense’ which is ‘directly or indirectly 
charged, contracted for, or received’ by the 
lender within the meaning of the statute. 


“Here the cost of the insurance gives to 
the lender the indirect benefit of better 
security for the repayment of the loan. 
It can give to the lender no other benefit. 
Under no circumstances can the lender 
receive more than the principal amount of 
the loan and the compensation expressly 
permitted by statute. 


“The statute does not prohibit the lender 
from demanding, as a condition of making 
the loan, that the borrower shall provide 
the form of security for repayment of the 
loan which the lender deems adequate, even 
though the borrower may be put to some 
expense in order to furnish the stipulated 
security. The lender, may of course, not 
impose such condition as a cover for obtain- 
ing greater compensation than the law per- 
mits, and here there is no claim that the 
lender could or did obtain additional com- 
pensation in any form. That the borrowers 
for their own convenience chose to pay the 
cost of insurance out of the proceeds of 
the loan, of course, does not render illegal 
what would otherwise be legal.’ *” 


One of the strongest cases on the sub- 
ject is State v. Bankers Finance Corporation.” 
In that case, the lender collected a premium 
for property insurance; not only that, but, 
because he was the insurance agent, the 
lender took his commission out of the pre- 
mium. The Delaware statute provided that 
“no additional interest or commission shall 
be charged nor shall any additional charge 


3% Martorano v. Capital Finance Corporation, 
298 N. Y. 21, 43 N. E. (2d) 705 (1942). 


* See case cited at footnote 3. 
%°2 Terry (Del.) 566, 26 Atl. (2d) 220 (1942). 
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of any kind be made.” Yet the court held 
that insurance protection and fees were of 
a different nature and that the lender law- 
fully collected and retained the insurance 
commission as his own. 


The New Jersey Small Loan Law pro- 
vided that, in addition to the permissible 
exaction for interest, no “charge or amount 
for any examination service, brokerage, 
commission, expense, fee or bonus or other 
thing or otherwise shall be directly or 
indirectly charged, contracted for, or 
ceived.” Violation would cause forfeiture 
of the whole loan. The court, in the case 
of Maellaro v. Madison Finance Company of 
Jersey City, held: 


“The insurance premium thus 
the borrower is not an expense incident to 
the conduct of the lender’s business, and 
is therefore not within the interdicted 
class.”* 


ro 


paid by 


Ken- 


credit 


A recent and significant case in 
tucky, approving and upholding a 
life insurance security transaction involving 
one of these amici curiae, is Mills v. Parrott.® 
There, the lender, Parrott (d. b. a. Kentucky 
Loan Company), brought what amounted 
to a declaratory judgment action against a 
borrower (Mills) to obtain a judicial con- 
struction of the legality of a loan involving 
credit life insurance security under the 
Kentucky Small Loan Act of 1934. The 
defendant borrower’s demurrer to plaintiff’s 
pleading being overruled, he appealed. 


In its opinion of affirmance, the court of 
appeals summarized the factual situation as 
set forth in the petition as follows: Mills 
had purchased an electric stove and owed 
a balance of $203.85 on the purchase price. 
He went to the plaintiff-lender and applied 
for an installment payment loan to pay off 
this Plaintiff suggested to Mills 
that, as security for the loan, Mills take 
out a policy of credit life insurance on his 
life in the amount of the note and for the 
term of the loan, and pledge the same to 
the plaintiff as security. The obtaining of 
such insurance was not made a 
to the making of the loan. The lender not 
being an agent of, or in any way connected 
with, insurance company 
appears from the opinion), he assisted the 
borrower in making his application for 
credit life insurance which was written by 
one Lancaster, an authorized agent of The 
Credit Life Insurance Company of Spring- 
field, Ohio, these amici curiae. It 


balance. 


condition 


any (so tar as 


one of 


7130 N. J. L. 140, 31 Atl. (2d) 485 (1943), 
aff'd, 35 Atl. (2d) 714. 
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was alleged (and admitted by defendant's 
demurrer) that the lender had no 
nection whatever with the insurance com- 
pany; that the insurance agent, Lancaster, 
had no financial interest in the loan com- 
pany; that the insurance company had no 
affiliation with or interest in the loan com- 
pany; and that no compensation or. rebate 
passed from either Lancaster or the insur- 
ance company to the lender, or any of its 
employees, in connection with the writing 
of the credit insurance policy. It was stated 
that written authority was obtained from 
the Kentucky Commissioner of Banking 
(the proper administrative official) 
Section 288.090 (the so-called “no 
business” section) of the small-loan 
which provides: 


con- 


under 
other 
act, 


No licensee shall conduct the business 
authorized by this chapter in any office, 
room, or place of business in which any 
other business is solicited or engaged in, 
or in association or conjunction therewith, 
except written authorization from 
the director of banking. No such authori- 
zation shall be granted unless the director 
of banking finds that such operation will 
not facilitate evasions of this chapter.” 


The borrower signed a 
and three checks were issued by the lender 
aggregating that amount: (1) a check pay- 
able jointly to Mills and the vendor of the 
stove for $203.85, which was endorsed by 
Mills and paid to the vendor; (2) a check 
for $2.25 payable jointly to Mills and Lan- 

the premium on the credit life 
insurance policy (at the customary yearly 
rate of $1 for each $100 of loan coverage), 
which was endorsed by Mills and paid t 
Lancaster; and (3) a check for the remain- 
ing $18.90 payable to Mills alone. 


upon a 


note for $223, 


caster for 


The court’s language approving of 
life insurance aspect of the trans- 
action was: 


credit 


“The pledging of life insurance policies 
as security for loans is a common practice. 
Here it appears the loan company sug- 
gested the taking of insurance and assisted 
appellant in making his application, and by 
agreement with him deducted the amount 
of the premium from the loan made, but 
they did not directly or indirectly receive 
any part of this premium. The loan com- 
pany was not connected with the insurance 
company in any capacity or in any way. 
According to the petition, there was no 
violation of the above-quoted provisions of 


= 237 S. (2d) 851 (Ky. Ct. of App., 1951). 


I L J — February, 1955 





K. | 
offer 
loan 
lation 
tuck 
supp 
Tl 
volvi 
devic 
Co 
close 
coun 
ing 
the « 
to c¢ 
at th 
of d 
that, 
the 
the 
ment 
the t 
and 
of a 


actio 


In 
what 


any 

ation 
benef 
the 1 


"© 
charg 
with 
Burne 
volvir 
sylval 
ice v. 
1950), 
excee 
land 
Motor 
auton 
terest 
derun 
152 N 
mobil 
Nebra 

The 
Appea 
pany 
1951), 
premi 
held \ 
charg 
act, is 
court 
prima 
comm 
decisi 
indica 
argue: 
“Regt 


Cons: 








int’s 
con- 
om- 
ster, 
om- 
l no 
‘“om- 
bate 
\sur- 
f its 
iting 
ated 
from 
king 
nder 
ther 

act, 

























iness 









ffice, 

any 
d in, 
with, 
fri ym 
hori- 
ector 

will 












$225 





ender 





pay- 
»f the 
cd by 
check 
Lan- 
it life 
vearly 
rage), 
uid t 
main- 













of the 
trans- 








olicies 





actice. 

sug- 
ssisted 
nd by 
mount 
e, but 
‘eceive 












com- 





urance 






way. 
fas no 


ons ol 








1951). 














y, 1955 








K. R. S. 288.150. We cannot say that the 
offering of life insurance to secure a small 
loan is improper, provided there is no wio- 


lation of K. R. S., Chapter 288.”" (Ken- 
tucky Small Loan Act of 1934.) (Italics 
supplied.) 

There are other recent cases which in- 
volve the sale of insurance as a security 
device in connection with small loans.” 

Considerable research has failed to dis- 
close any further court decisions in this 
country in the past five or six years deal- 


ing with the insurance security device, to 
the end that the cases above cited appear 
to constitute the body of law in this field 


at the present writing. The preponderance 


of discussions are in accord to the effect 
that, as a matter of common law and in 
the absence of an express prohibition in 


the small-loan law the reasonable require- 
ment of insurance security for a loan, where 
the transaction is entered into in good faith 
and not as a cloak or device in pursuance 
of a scheme to accomplish a usurious ex- 
action, is perfectly valid and legal. 

In summary, the courts have recognized 
what raust be considered the foundation of 
any sound consumer credit insurance oper- 
ation: Jt is permissible, it is desirable, it is 
beneficial only when it is reasonable. This is 
the underlying principle of the industry. It 
has been implanted and has grown to bear 
iruit. .The of 


source concern in industry 


is no longer for the plight of operations 
in areas where reasonable conduct has 
been established. It is rather one of con- 
cern for the areas where there is no ade- 
quate state legislation and regulation 
operations in the small-loan field. 


for 


Having reviewed the historical develop- 
ment of case law pertaining to the sale of 
insurance in connection with lending and 
financial transactions, with particular em- 
phasis on its sale in connection with small- 
loan transactions, let us now turn 
detailed consideration of the three 
mental issues heretofore set forth. 


to a 
funda- 


ls Consumer Credit Insurance Good? 


Is consumer 


credit insurance and 


does it serve a real need? 


good 


This is the first fundamental issue which 
must be considered in connection with the 
present controversy. Virtually all authori- 
ties are in agreement that consumer credit 
insurance is and serve a real 
need. The public, too, seems to be in accord 
with this reasoning. 


zood does 


One of the leading authorities on the 
subject of consumer credit insurance is the 
Honorable Frank Sullivan, Commissioner 
of Insurance, State of Kansas, who, in testi- 
mony before the Subcommittee on Antitrust 
and Monopoly the 


opinion that consumer credit insurance can 


Legislation, expressed 


' See case cited at footnote 38. 

” Other recent cases approving the legality of 
charges for insurance security in connection 
with small loans are: A. B. C. Credit, Inc. v. 
Byrne, 3 Chest. 129 (Pa. Comm. PIl., 1953), in- 
volving life insurance premium under the Penn- 


sylvania small-loan law; Consumer Credit Serv- 
ice v. Craig, 75 Atl. (2d) 525 (DC Mun. App., 
1950). involving life insurance in amount not 


exceeding amount of contract under the Mary- 


land small-loan law; State v. EH. T. Swiney 
Motors. 240 S. W. (2d) 727 (Mo. App., 1951), 
automebile collision insurance premium not ‘‘in- 
terest’. under the Missouri small-loan act: Un- 
derwriters Acceptance Corporation v. Dunkin, 
152 Neb, 550, 41 N. W. (2d) 855 (1950), auto- 
mobile insurance for term of loan under the 
Nebraska small-loan act. 

The rather recent decision of the Court of 
Appea’s of Louisiana in Home Finance Com- 
pany Padgett, 54 So. (2d) 813 (November 2, 


1951), ‘in which a charge for a $12 life insurance 
premitm in connection with a small loan was 
held violative of Sec. 12 (the so-called ‘no other 
charge’ section) of the Louisiana small-loan 
act, is probably of no present significance. The 
court .and counsel were seemingly concerned 
primavily with other and more vital issues. A 
commentator who has roundly criticized the 
decisicn stated that ‘‘a search of the record 
indicates that the insurance question was never 
argues before the court’’ (David H. Vernon, 
“Regulated Credit Life and Disability Insurance 


Consumer Credit Insurance 


Y 


» 
xs 
BY 
Py 
“i 
Sy 
A 
% 
~ 
x 


and the Small Loan,’’ 


29 New York University 
Law Review 1111). 


The only reference made 
in the opinion to insurance was the single 
sentence: ‘‘In the instant case the charge of 
$12.00 to the defendant Padgett for life insur- 
ance was a charge not permitted under the 
foregoing Section 12.'’ The above-mentioned 
commentator goes on to say: 

“It is unfortunate, since no argument was 
heard on the question, that the court felt 
obliged to dismiss the insurance question in the 
case so summarily. No administrator can au- 
thorize the sale of an unreasonable amount of 
insurance at unreasonable rates. and under the 
Padgett case, since the loan was held to be for 
$274.54, the $12. premium was unreasonable. 
It is significant to note that the Louisiana Leg- 
islature, to clarify the impression left by the 
decision that possibly a reasonable tie-in be- 
iween insurance and small loans was prohibited, 


codified the regulations of the State Banking 
Commissioner in effect at the time the case 
arose. (Louisiana Acts 1952, No. 169.) These 
regulations authorized the sale of credit life 
insurance by licensed small loan lenders.’ 
(Italics supplied.) Advisory Memorandum ad- 
dressed to all small loza licensees from the 


State Bank Commissioner, dated July 28, 1952, 
referring to Bulletin of state banking depart- 
ment dated December 29, 1950; both quoted in 
“Credit Life and Disability Insurance,”’ Confer- 


ence on Personal Finance Law (1953), p. 44. 
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and does serve a legitimate and needed place 
in our social and economic order.” Commis- 
sioner Sullivan also expressed the opinion 
that the value such an insurance was 
relative to the individual’s economic position 
and pointed out that a $50 life insurance 
policy on the life of a man whose estate 
amounts to less than $1,000 is just as val- 
uable to him as a $5,000 policy on the life 
of a man whose estate is $100,000.% 


of 


The Subcommittee on Antitrust and Monop- 
oly Legislation of the United States Senate 
Committee the Judiciary, in a report 
just released, also expressed the opinion that 
consumer credit insurance performs a most 
admirable function when properly sold.® 


on 


The Kansas Association of Finance Com- 
panies recently directed a questionnaire to 
the appropriate state official charged with 
the responsibility of supervising the activi- 
ties of licensed small-loan lenders in some 
14 states. The states selected were those 
wherein consumer credit insurance has been 
or is presently being sold. The purpose of 
the questionnaire was to gather firsthand 
information to the drafting of 
appropriate legislation for the State of Kan- 
The questionnaire pertained solely to 
the subject of consumer credit insurance. 
In answer to the question, “In your opinion, 
life 
need 


assist in 


sas. 


and insurance 


to 


does credit disability 


serve a real the borrower?” the 


replies were uniformly in the affirmative.“ 


The responsible governmental officials 
and agencies whose opinions have been re- 
ferred to above have uniformly qualified the 
opinions expressed by stipulating that the 
use of such insurance must be free of abuse 
if it is to serve the public interest. Respon- 

“1 Transcript of Langer Hearing, cited at foot- 
note 10, p. 37. 

# Transcript of Langer Hearing, cited at foot- 
note 10, p. 41. 

% “The story of credit insurance is not en- 
tirely a story of chicanery, nor need it be. An 
impressive number of borrowers testified before 
the subcommittee at Topeka that credit insur- 
ance paid their debt when they were beset by 
illness, accident, or by the death of the head 
of their household. Thus, like ali other forms 
of insurance, when not abused, credit insurance 
performs a most admirable function.’’ Report 
of Langer Committee, p. 14. 

* The questionnaire was sent to the states of 
Arizona, Florida, Indiana, Kentucky, Louisiana, 
Maryland, Missouri, Nebraska, Oklahoma, Penn- 
sylvania, South Dakota, Utah, West Virginia 
and Virginia. Results were presented at hearing 
of Senate Judiciary Committee, State of Kansas, 
Topeka, February 15, 1955. 


*% Partial statement by Household Finance 
Corporation to National Association of Insur- 
ance Commissioners, Special Subcommittee on 
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* 

It is clearly evident that government 

administrative cfficials, the public 

and the courts are in agreement that 

consumer credit insurance is good. 
® 


sible leaders in the consumer credit insur- 
ance industry concur. Even those who have 
been most critical of consumer credit insur- 
ance do agree that it is basically good.” 


The public, too, that consumer 
credit insurance is good.” A recent public 
opinion survey in a representative American 
state indicates that almost 92 per cent of 
the people who had actually purchased con- 
sumer credit insurance desired to have such 
protection if they should again have occa- 
sion to become indebted. Of the per 
cent who indicated that they would not pur- 
chase such insurance again, 3 per cent gave 
as their reason the fact that they had suff- 
cient other life insurance to provide ample 
security in times of disaster.“ 


agrees 


53 


It should be emphasized that those persons 
surveyed were known to have had first- 
hand experience with consumer credit insur- 
ance and, consequence, were well 
qualified to express an opinion. This point 
has apparently been overlooked by at least 
one critic.* 


as a 


It is also significant to note that nearly 
18 million people in the United States were 
protected by some form of credit life insur- 
ance at the close of 1954.8 It should again 
be emphasized that consumer credit insur- 
ance is good and serves a real need only 
when it is properly sold in amounts bear- 
Credit Life Insurance, Public Hearing, New 
York City, December 7, 1952, pp. 3-4. Roger § 
Barrett of Hubachek and Kelly, attorney rep 
resenting Household Finance Corporation, Pub 
lic Hearing Before Colorado Committee on Fait 
Loan Practices, Denver, Colorado, December 
18, 19 and 20, 1952, p. 85. Wallace P. Mors 
‘‘Small-Loan Laws and Credit Insurance,’’ 1954 
Insurance Law Journal 778 (December). 


© See footnote 43. See also Davee, Koehnlein 
and Keating, What About Consumer Credit 
Insurance? (Consumer Credit Insurance Asso¢i 
ation, December, 1952): Survey of Banks Re 
garding Consumer Credit Insurance (Consume 
Credit Insurance Association, March, 1953): R 
C. Mansfield, ‘“Test Reveals Borrowers Wan 
Credit Life Insurance,’’ The Industrial Banker 
XV, No. 1 (January, 1949). 

‘7 Davee, Koehnlein and Keating, ‘‘Survey ol 
Opinion Regarding Consumer Credit Insurance 
in the State of Colorado,’’ (January 26, 1953). 


* Mors, article cited at footnote 45, pp. 7% 
791. 


#” See footnote 1. 
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ing a direct relationship to the amount of 
the indebtedness. This is true of all forms 
of insurance when sold in connection with 
a financial transaction. If, however, insur- 
ance sold does not serve a legitimate and 
bona-fide need and bears no reasonable 
relationship to the transaction involved, its 
sale cannot be sustained. 


As established in the preceding section, 
the courts have recognized in a long series 
of opinions the basic difference between 
reason ible and unreasonable insurance. Where 
the amount of insurance sold was unreason- 
able, the sale has been condemned. On the 
contrary, where the amount of insurance 
sold was reasonable, the sale has been sus- 
tained 


In 4 most recent case” not mentioned in 
the foregoing section, the court, in a letter 
opinion on a demurrer dated January 4, 
1955, iound against the defendant. The de- 
fendant in this case had required the purchase 
of unreasonable amounts of commercial ac- 
cident and health insurance as a prerequisite 
to obtaining a loan. The court distinguished 
between reasonable and unreasonable insur- 
ance, Stating: 


“The law seems to be well settled that in 
determining whether or not a transaction 
is usurious, the Court will disregard the 
form of the transaction and look to the 
substance and effect of it. If, in fact, 
the collection of insurance premiums is a sub- 
terfuge for the collection of additional inter- 
est in excess of that allowed by law, it must 
be condemned. The requirement of credit 
insurance as a prerequisite to a loan is not in 
itself illegal, and under proper circumstances 
the courts have many times held that the re- 
quirement of such insurance is a proper secur- 
ity device.” (Italics supplied.) 

It is clearly evident that government ad- 
ministrative officials, the public and the 
courts are in agreement that consumer credit 
insurance is and real 
need, so long as the amount of insurance sold 
is reasonable in relation to the hazard involved. 


good does serve a 


As previously emphasized, leading spokes- 


men for the consumer credit insurance in- 


dustry have not, and do not, endeavor to 
defend the sale of unreasonable or excessive 
surance. So long as industry strictly ad- 
heres to the underlying basic principle of 
consumer credit insurance it would appear 
that such insurance is in the public interest. 


*” Cited at footnote 7. 

" See footnote 4. 

* Paul Boyer, representing Household Finance 
Corporation, Transcript of Colorado Hearing, 


ry, 195§Consumer Credit Insurance 


Having answered in the affirmative the 
question propounded in the first funda- 
mental issue, let us now turn to a consider- 
ation of a second fundamental issue. 


Who Should Pay Premium? 


Should the premium for such insurance 
be paid by the creditor from its own funds, 
or should it be paid by the insured debtor? 
This is the second fundamental issue which 
must be considered in connection with the 
present controversy. Unlike the first issue, 
we here encounter divided opinion. 


As previously mentioned, the premium in 
connection with insurance sold under the 
individual policy plan is always paid by the 
insured. However, the premium in connec- 
tion with insurance sold under the group policy 
plan may be paid in any one of three ways: 

(1) through a specific charge to the in- 
sured debtor; 

(2) through an adjustment in the discount 
or interest rate; or 

(3) through the absorption of the cost of 
an operating charge.” 

When consumer credit insurance is sold 
in connection with lending and financing 
transactions consummated by commercial 
banks, industrial banks, sales finance com- 
panies and other types of institutions ex- 
tending credit on the so-called “discount 
basis,” it is generally customary for the 
individual insured to pay the cost of such 
insurance either directly or indirectly. No 
notable exceptions have been noted. Even 
the most outspoken critics of consumer 
credit insurance have expressed no objec- 
tion to such procedure.” 

In contrast, there is a sharp division of 
opinion as to whether the individual insured 
should be required to pay the cost of such 
insurance in connection with lending trans- 
actions consummated by licensed small-loan 
lenders. 

Indicative of the difference of opinion 
which exists are the following statements 
setting forth the position of the two largest 
consumer finance (sometimes called small- 
loan) companies in the world in respect to 
such practice. The first statement, simply 
stated, is this: 

“The extraordinary rate in the small loan 
law which the lender is granted, was granted 
cited at footnote 45, p. 90; Mr. Boyer’s state- 


ment in same capacity, December 16, 1954, cited 
at footnote 9, p. 1. 
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to him to cover all hazards and risks of the 
loan. Now, all those hazards and risks include 
the premature death of the 
rower, the risk of disability of the borrower, 
and inability to pay. Therefore, says House- 


hold, any extra charge cannot be made to 
99 53 


risks of bor- 


cover these risks. 

The following statement forth the 
position of another of the largest consumer 
finance corporations: 


sets 


“As a policy we support the right to con- 
duct other or related businesses in our loan 
This includes the sale of insurance 
where such transactions do not distort or 
conflict with the proper operation of the 
small loan business. 


offices. 


“The realization that the borrower’s loan 
balance will be paid off through the medium 
of insurance in the event of the wage earn- 
er’s death is making such insurance increas- 
ingly attractive to the borrowing public. 
This becomes all the more important as the 
size, and consequently the unpaid balance, 
of loans increase. The advantages of insur- 
ance are also more attractive to the lender 
as costs increase in the face of decreasing 
gross. 

“With proper safeguards a collateral serv- 
ice, such as insurance, that will permit some 
sharing of expense, might make possible 
reductions in charge to borrowers or serve 
to forestall future increases.” ™ 

The statement of the first corporation 
quoted above indicating that the company 
believes the relatively high rate granted 
licensed small loan lenders should cover the 
hazard of premature death of disability is 
in conflict with another statement made by 
the same representative of that corporation 
wherein he indicated that the corporation 
did collect in case of premature death if 
there was anything to collect.” 

It is also significant to note that while 
this corporation does provide creditor group 
life insurance protection without additional 
charge to the individual debtor, such prac- 
tice is followed in only a limted 
of states. 


number 


53 Paul Boyer, representing Household Finance 
Corporation, Transcript of Colorado Hearing, 
cited at footnote 45, p. 91. 

* Statement of Roy E. Tucker, 
Beneficial Management Corporation, 
Banker, July 14, 1953. 

* Paul Boyer, Transcript of Colorado 
ing, cited at footnote 45, p. 103. 

*® Colorado, Florida, Indiana, Kentucky, 
Maine, Maryland, Minnesota, Nebraska and Vir- 
ginia. Statement by W. Ferris Dunning of 
Household Finance Corporation, at executive 
session of the annual meeting of the National 
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president, 
American 


Hear- 


The most recent information available in- 
dicates that this program is used in nine 
In general, it will be found that 
such states are those wherein a large major- 
itv of small-loan companies have for some 
time been providing credit life insurance 
protection to small-loan borrowers and where 
higher rates of interest prevail. 

Until such time as the program is 
tended to all borrowers on a nation-wide 
basis, there would appear to be some incon- 
sistency in the position of that corporation. 
The corporation has stated that it contem- 
plates providing such insurance in additional 
states as operating details can be ironed out 
and if it is possible for it to do so.” 


states.” 


ex- 


It should be noted that the second corpo- 
ration cited above has also provided group 
credit life protection without additional 
charge to the number _ of 
states. This corporation, however, has clearly 
emphasized that it is an experimental pro- 
gram and has at no time indicated that it 
would be practical to consider the extension 


borrower in a 


of such program on a nation-wide basis. 


The majority of independent small-loan 
companies and the small and medium-sized 
small-loan chains have as yet exhibited no 
marked tendency to inaugurate a program 
of credit life insurance wherein it is con- 
templated that the individual borrower will 
not pay the insurance premium. On the con- 
trary, the independent lenders and the small 
and medium-sized chains customarily em- 
ploy programs under which the premium 
for insurance is paid for by the borrower 
The explanation as to this difference in 
operating procedure undoubtedly rests in 
the fact that the cost of doing business is 
much greater in the case of the independent 
lender and the and medium-sized 
chain, than in the case of the large, nation- 


small 


wide chain.” 

It is important to preserve the good health 
of the small operator because there are so 
many of them and because they specialize in 
serving outlying areas.” 


Association of State Small Loan Supervisors, 


Denver, Colorado, May 21, 1954. p. 1. Indiana 
became the ninth state on February 1, 1955. 
See Indianapolis News, February 2, 1955. 

% Olin Kull, of Household Finance Corpora- 
tion, Excerpts from Public Hearing on Proposed 
Insurance Code for the State of Arizona Before 
Senate Banking and Insurance Committee, De 
cember 8, 1953, p. 3. 

Carter Henderson, “Little Loan Companies 
Find Money Squeeze Stunts Their Growth,” 
Wall Street Journal, August 7, 1953. 

* See footnote 58. 
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The maximum rate of interest required by 
a small lender to enable him to enjoy a 
proper operation will vary depending on a 
number of factors. Particularly important 
are ay volume of 
per loan office, location of office, type of 
organization and effectiveness of credit 
structure in raising funds and in facilitat- 
ing exchange of credit 
lenders.” 


The rate which may be sufficient to en- 
able the large chain to provide credit life 
insurance protection without additional charge 
to the borrower may be totally inadequate 
to permit such practice by the independent 
operator and the small and medium-sized 
yperator. 


loan size, business 


rage 


infc yrmatic mn among 


chain 


Since it that 
sumer credit insurance surrounded by proper 
safeguards is in the public interest, it would 
desirable to 
such 


is uniformly agreed con- 


seem devise some program 
protection could be made 
available through each and every small-loan 


regardless of 


whereby 


company, its size. 


One critic, who subscribes to the theory 
that the small-loan rate is all inclusive and 
as such should include the cost of credit life 
an alternative 
to the sale of individual credit life insurance 
polici« s the sale of contributory group credit 
He takes to task the 
sumer credit insurance industry for its fail- 
ure to support legislation 
practice. 

The the fact that 
consumer credit insurance companies have 
consistently supported adoption of the model 
group bill which for 
contributory group life insurance. 
The record will also establish the fact that 
the adoption of such legislation has been 
openly opposed by one of the leading United 
States small-loan corporations. This corpo- 


insurance, has suggested as 


life insurance con- 


favoring such 


record will establish 


includes a provision 


credit 


ration emphatically declared its intention to 
A ri- 


zona so as to specifically prohibit the use 


amend the group insurance statute in 


of contributory group credit life insurance 
in connection with small loans.” 


the foregoing it would seem 


the 


In light of 


apparent that if benefits of consumer 


*° See article cited at footnote 45, p. 786. 

*. Olin Kull, representing Household Finance 
Corporation (cited at footnote 57). 

62 Pennsylvania: An Act of May 28, 1937, No. 
268, Pamphlet Laws 989, 759 F; Massachusetts: 
Annotated Laws Sec. 134 of Ch. 175 concerning 
group life insurance; Missouri: Sec. 67.170 of 
Rev. Stat. 1949: Maryland: Annotated Code 
(Flack, 1951), Art. 58A, Sec. 18; Louisiana: 
1952 Act No. 169, Sec. 1 (now Sec. 589, Rev. 
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credit insurance are to be made available 
to each and every debtor, it is essential that 
the lender be not required to absorb the 
cost of such insurance. It would seem rea- 
sonable and proper that the premium for 
such insurance should be paid by the insured 
debtor. 


Let us now turn to a consideration of the 
third fundamental issue. 


Compensation to Creditor 


Should the creditor or persons associated 
therewith be compensated in connection 
with the sale of consumer credit insurance? 
This is the third fundamental issue which 
must be considered in connection with the 
present controversy. It is in respect to 
this that the sharpest cleavage of 
Opinion occurs. 


issue 


Once again, the controversy centers pri- 
marily around the small-loan industry. At 
the outset it should be that many 
small-loan laws contain a dual business 
clause which permits the licensee to engage 


noted 


in some business other than small-loan lend- 
i provided such business will not facili- 
tate or conceal violations of the small-loan law. 


ing, 


It is reasonable to assume that one such 
business contemplated was that of insur- 
In many states it is common practice 
for licensees to also engage in the insurance 
bu This is particularly true of licen- 
sees serving the outlying areas and of those 
operating offices with relatively small out- 
standings. 


ance. 


siness. 


At the time the small-loan rates were first 
established, consumer credit insurance was 
unknown. In fact, little, if any, insurance 
being written on personal property 
offered as security. With the advent of the 
automobile the practice of insuring personal 
property pledged as security rapidly devel- 
oped. 


was 


In several states laws were amended 
to permit licensees to require such insurance. 


In recent years, as consumer credit insur- 
ance has become increasingly popular, the 
same pattern has developed. Laws have 
been amended to permit licensees to provide 
such protection.” 


Stat. 1950); Nebraska: L. B. 280, approved 
April 11, 1953, (mow Sec. 45-139-140, Rev. Stat. 
1943): New Mexico: Laws 1949, Ch. 130, p. 314: 
South Dakota: S. B. No. 349, approved March 
16, 1953, Sec. 22-24; Wyoming: Enrolled Act 
No. 52, approved February 21, 1953. It should 
be pointed out that there are differences in 
these statutes. just as there are in the many 
versions of the so-called uniform small-loan 
law. 
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The amount of insurance written 
must be reasonable, and the amount 
of compensation paid lenders must 
be reasonable. Effective controls as- 


sure this goal. 
@ 


Inasmuch as interest rates governing small 
loans were generally established prior to 
the advent of insurance, and since insurance 
is an additional service and has been so 
recognized by the courts in a preponderance 
of decisions,” it would seem reasonable to 
allow some compensation to the licensee 
to defray the cost of this added service. It 
is recognized that some danger exists if 
licensees are permitted to receive compen- 
sation in connection with insurance written. 
However, there is ample evidence that the 
practice in itself is not necessarily evil. 
When the law contains proper safeguards, 
the public interest is protected.” 


As previously mentioned, individual poli- 
cies of credit insurance are paid for by the 
debtor, and compensation in the form of 
commission is normally paid to the licensee 
or to employees connected therewith. It is 
an established fact that such individual poli- 
cies of credit insurance can be, and are 
being, sold extensively without coercive or 
intimidating tactics.” 


The critics who are opposed to the pay- 
ment of compensation to the lender give as 
their reason examples involving the pay- 
ment of excessively high compensation. 
However, it will be found that in virtually 
every such case the examples cited. in- 
volved a lending transaction which occurred 
in some state having no effective regulation 
with respect to small-loan lending. 


As heretofore mentioned, the amount of 
insurance written must be reasonable. In 
like manner, the amount of compensation 
paid must be reasonable. This goal has 
been attained in areas where there is effec- 
tive statutory and regulatory control. 

It can be attained in all other areas 
through the enactment of effective statutory 
and regulatory control. 

It is basic to our American system of 
enterprise that the retailer of goods and 
services be justly compensated for his ef- 





forts. This principle applies to the sale of 
consumer credit insurance as well as to the 
sale of any other commodity or service. 





This philosophy was well expressed by 
Mr. William J. Cheyney, executive vice 
president, National Foundation for Con- 
sumer Credit, Inc., in his address on June 
19, 1954, at the Third Annual Convention 
of the Consumer Credit Insurance Association: 


‘“ 


I, therefore, am happy to encourage you 
to develop the finest, least costly system of 
proper insurance that the mind of man can 
devise. Like you, I favor this protection as 
insurance, not charity. I admire the pur- 
post and good will of the merchant or 
lender who cancels notes in cases of dire 
family emergency, but believe Americans 
will support our enterprise system more 
loyally and wholeheartedly if their reliance 
is upon a sound mechanism, all costs paid 
where there are costs, and where absolute 
assurance is built into the sales or loan 
transactions, not as a charitable appendage 


9? 66 


thereto. 


Conclusion 


On the basis of the foregoing, it may 
logically be concluded that consumer credit 
insurance is good and does serve a real 
need; that the premium for such insurance 
should be paid by the debtor; and that the 
creditor should be entitled to some com- 
pensation in connection with the sale of 
such insurance, provided that the test of 
reasonableness is met. 


The test of reasonableness has been met 
where proper statutory or regulatory con- 
trols exist.” Such statutory and regulatory 
controls should therefore be enacted in all 
areas where they do not presently exist. 

This has long been the objective of the 
Consumer Credit Insurance Association, 
which has cooperated closely with regula- 


tory officials and governmental agencies to § 


this end. 


As indicated above, leaders of consumer 
credit insurance became alarmed at the fact 
that certain unscrupulous operators late in 
World War II began to deviate from the 
basic principle underlying the sale of con- 
sumer credit insurance. In cooperation with 
various regulatory officials they became intent 
upon rectifying the abusive practices cen- 
tered, as we have seen, primarily in the 





® See pp. 79 and following. 
** See article cited at footnote 8. See also 
Vernon article cited at footnote 40, pp. 1119-1120. 
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® Report of subcommittee, cited at footnote 
6, p. 5. 

* See Industrial Banker, August, 1954, p. 16. 

®7 See footnote 65. 
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field of small-loan lending. Consequently, 
officers of three specialty companies hereto- 
fore mentioned joined with other spokesmen 
of industry to organize the Consumer Credit 
Insurance This association, 
dedicated “to promote high ethical stand- 
the consumer credit insurance 
and related lines of insurance,” 
was incorporated April 17, 1951.5 


Association. 


ards_ for 


business 


abusive insurance trans- 
actions consummated in connection with 
small loans was concentrated in the South, 
where there were inadequate state laws and 
regulations. Hence, it was in that area that 
the first real concern was manifested. Lead- 
ers of industry suggested to Commissioners 
in Zone 3 of the .National f 
Insurance Commissioners that the problem 
of consumer credit insurance be placed on 
the agenda for consideration, and the long 
up-hill trek to effective regulation of a new 
and perplexing problem began.” 


The growth of 


Association of 


At the annual meeting of Zone 3 of the 
National Association of Insurance Commis- 
October 16-17, 1951, in Chatta- 
nooga, Tennessee, the credit life insurance 
problem was first formally placed on the 
Zone 3 subcommittee was 
appointed to study the problem. The sub- 
committee report was received without ap- 


sioners, 


agenda, and a 


proval or disapproval at the Zone 3 spring 
meeting in Panama City, Florida, April 25, 
1952. This development indicated that al- 
though the subcommittee had made an ad- 
mirable start in analyzing the problem and 
thereto, the matter 
careful consideration. 


suggesting a solution 
warranted further 

Two months later, the National Associa- 
tion of Insurance Commissioners, at their 
spring meeting, received a report from Zone 3. 
The question was then placed on the agenda 
of the Life Committee of the National 
Association at the request of Zone 3. A sub- 
committee to study rules and regulations 
pertaining to credit life and accident and 
health insurance was appointed, and subse- 
quently hearings, well attended by industry, 
were held in New York in December, 1952, 
at San Francisco in June, 1953, at Columbia, 
South Carolina, in August, 1953, 
Miami, Florida, in December, 1953. 





and at 
At the 
final meeting the Life Committee adopted a 
revised report but did not receive approval 

® The Articles of Incorporation, Consumer 
Credit Insurance Association, Sec. V, subsec. 2. 

® The National Underwriter, April 6, 1950. 
See also letter of John F. Hollenbeck to Arthur 
J. Cade, Springfield, Ohio, May 2, 1949, in which 
it was stated: ‘‘We are in complete agreement 
as to the advisability of promulgating a code 
Of ethics ....”’ 
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of the association in plenary executive ses- 
sion. Continued study by the committee 
and its subcommittee was recommended 
and ensued. 

In Chicago, April 27, 1954, a public hear- 
ing was conducted by the subcommittee in 
an attempt to deal more comprehensively 
with the problem. The Consumer Credit 
Insurance Association in its statement at 
that hearing made its position clear. The 
CCIA’s statement pointed out that the inter- 
est in Zone 3 and the NAIC had stemmed 
from the obvious concern for known abuses 
and from the admitted need for rules and 
regulations which could guiding 
regulatory and to 
industry. The CCIA furthermore submitted 
its own suggestions for a solution to the 
problem. 


serve as 


principles to officials 


suggestions 
the final 
regulations adopted by the 
June meeting in 1954.” 


These 
with 


proved har- 
model rules and 


NAIC at its 


monious 


the regulations suggested 


adherence to the following principles: 


In summary, 


(1) The amount and term of the insur- 
ance should be limited to the original 
amount and term of the indebtedness. 

(2) In the event of renewal or refinanc- 
ing, borrowers should have the option of 
canceling the old policies before new ones 
were issued. 

(3) The borrowers should be given evi- 
dence of insurance. 

(4) Where the insurance is required as 
collateral security, borrowers have the right 
to furnish existing policies or to procure the 
necessary coverage through any authorized 
insurer. 

(5) All policies should be issued through 
licensed agents, and, where possible, pro- 
vision should be made for limited licenses. 

(6) That the insurance companies should 
have full responsibility for the payment of 
claims strictly in accordance with policy 
provisions.” 

As a result of the NAIC hearings, in 
which industry cooperated closely with the 
commissioners, it became apparent that the 
consumer credit insurance problem was 
acute in the small-loan field for two basic 


7 Statement by Consumer Credit Insurance 
Association, cited at footnote 5. Report of 
Credit Life and Credit Health and Accident 
Subcommittee, Life Committee, National Asso- 
ciation of Insurance Commissioners, June 7, 
1954. 


*t Subcommittee report, above. 
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reasons: (1) Uniform and effective regula- 
tions had not been adopted by certain states; 
and (2) even where such regulations were 
adopted, there was dire need for effective 
small-loan laws in certain states to combat 
abusive consumer credit insurance practices 
by high-rate lenders, commonly referred to 
as “loan sharks.” 

More emphatically, the 
scene through the long months of 1951-1954 
realized that the problem was primarily one 
of regulating lenders and, secondarily, one 
of regulating consumer credit insurance 
companies. 


those close to 


The Subcommittee on Antitrust and Mo- 
nopoly Legislation of the United States 
Senate Committee on the Judiciary in its 
report” covering its investigation of con- 
sumer credit insurance found that the fol- 
lowing unscrupulous practices were employed 
in connection with the sale of consumer 
credit insurance: 

(1) The premium for such insurance was 
simply added to the borrower’s total obliga- 
tion without identifying it as such. 

(2) Credit insurance was sold in amounts 
far in excess of the amount loaned. 

(3) The policy was not delivered to the 
borrower, thus keeping him in ignorance as 
to his and other rights in the 
policy. 


coverage 


(4) Excessive commissions were paid, 
leaving very little for the payment of claims. 
(5) Policies were pyramided as a result 
of refinancing and renewal of the indebted- 
ness, and no refund of unearned premiums 
was made when policies were canceled. 

It is significant that these unscrupulous 
practices would be eradicated through adop- 
tion of the regulatory measures enunciated 
by the National Association of 
Commissioners and 


Insurance 
the Con- 
sumer Credit Insurance Association outlined 

* A recent poll of state small-loan 


endorsed by 


above.” 
supervisors firmly attests to the truth of 
this conclusion.” 


Simultaneous with the developments in 
Zone 3 and in the National Association of 


Insurance Commissioners, just reviewed, 


there occurred encouraging developments 


72 Report of subcommittee, cited at footnote 
6, p. 9. 

73 Statement by Consumer Credit Insurance 
Association, June 10, 1954, presented to Plenary 
Session, National Association of Insurance Com- 
missioners. 

74 See footnote 44. 

7 Quoted in Johnson article. cited at footnote 
8, p. 51. Professor Mors’ article, cited at foot- 
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in the National Association of State Small 
Loan Supervisors and in the state legisla- 
tures. For these groups in certain states 
had come to recognize the plausibility of 
enacting specific legislation to control the 
sale of consumer credit insurance in con- 
nection with licensed small-loan lending. 
On September 17, 1950, the National 
Association of State Small Loan Super- 
visors adopted a resolution which concluded: 


“Tt appears as though the legislature 
should definitely determine, in each instance, 
whether or not insurance is to be sold by 
small loan companies, setting out fully 
rights, limitations and restrictions.” ” 

Following the resolution, six states, acting 
in accord with the wishes of the supervisors, 
have specifically provided for the sale of 
consumer credit insurance by licensed small- 
loan lenders. Not one state legislature has 
prohibited such sales since the adoption of 
the resolution in 1950.” 


It has been stressed above that where 
effective statutory and regulatory controls 
are adopted by the states, the sale of con- 
sumer credit insurance in connection with 
small loans is reasonable and serves the 
needs and wants of the public. The action 
by governmental agencies, legislatures and 
interested national associations just sum- 
encouraging to the consumer 
credit insurance industry and especially to 
leaders who have worked in close 
cooperation with these groups from the outset. 


marized is 
those 


It is recommended and earnestly hoped 
that states who do not presently enjoy the 
benefits of effective statutory and regulatory 
controls will act promptly in attaining such 
As has been indicated, efforts to 
this end will prove rewarding to the citizens 
of those states. 

Officers and elected representatives in 
those states confronted with regulatory 
problems and hampered by the absence of 


controls. 


necessary laws and regulations might well 
reflect upon the words spoken by Edmund 
Burke in 1774 to his constituents in Bristol: 

“Certainly, gentlemen, it ought to be the 
happiness and glory of a representative to 
live in the strictest union, the closest corre- 
spondence, and the most unreserved com- 


note 45, made no mention of this resolution in 
his evaluation of the attitude of the small-loan 
supervisors (p. 792). 

7 James O. Seymour, ‘‘Trend Toward Insur- 
ance Provisions in Small Loan Statutes,’’ Credit 
Life and Disability Insurance, Conference on 
Personal Finance Law, 1952-1953, pp. 15-20. 
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munication with his constituents. Their 
wishes ought to have great weight with 
him; their opinions great respect, their busi- 
ness unremitted attention. It is his duty to 
sacrifice his repose, his pleasure, his satis- 
factions, to theirs .... But his unbiased 
opinion, his enlightened conscience, he ought 
not to sacrifice to you or to any set of men 
living They are a trust from Provi- 
dence .. Your representative owes you, 
not his industry only, but his judgment; 
and he betrays instead of serving you, if he 
sacrifices it to your opinion.” * 

The answer to the problem confronting 
officials and legislators in areas where there 
are present-day abuses of the sale of con- 
sumer credit insurance in connection with 
small loans is not to be found in the seem- 
ingly simple act of prohibiting the sale of 
such insurance. This will only force the 
unscrupulous small-loan lender to turn to 
another device for profiteering and will de- 
prive the public of and 
insurance protection. 


desirable needed 
The answer rather is to enact positive 


legislation which will permit the sale of 


A REPORT TO THE READER 


run, gains and losses should approximately 
offset each other. Representatives of the 
industry state that this is the case. How- 
ever, with the limited deductibility of 
capital generally applicable under 
present law, the would not be 
fully taken into account for insurance com- 
panies. 

“(E) DEFINITION OF A LIFE 
SURANCE COMPANY. — The 
mittee believes that 
raised by the use of the life insurance provi- 
sions by companies that are not essentially 
life insurance companies With respect 
to the so-called investment-company problem 
two solutions are there The 
hearings indicated that the industry as a 
whole found no objection in principle to 
either solution. 


le ses, 


loss offset 


IN- 
subcom- 
serious problems are 


suggested. 


“In the matter of the so-called subsidiary 
company problem, it has been 
that the difficulty could be handled adminis- 
tratively under discretion granted in the 
Internal Revenue Code to the Secretary or 
his delegate. If administrative action should 
not prove feasible, the subcommittee would 


suggested 


reasonable and bona-fide consumer credit in- 
surance sold in connection with well regu- 
lated, licensed small-loan lending operations. 
The answer is to be found, furthermore, in 
adopting regulations harmonious with the 
fundamental principles of reasonable insur- 
ance operations enunciated by the National 
Association of Insurance Commissioners. 

well-regulated 
states want reasonable consumer credit in- 


Just as the citizens in 
surance protection, so do the citizens in 
states without effective statutory and regu- 
latory controls want such insurance protec- 
tion. It behooves the representatives of this 
citizenry to act in its best interests and to 
act now. 
These representatives may rest assured 
that they will have the wholehearted co- 
operation of the consumer credit insurance 
industry in general and of the Consumer 
Credit Insurance Association in particular. 
that our 
will not be 
successfully reached in the near future. 


[The End] 


conclude 
desirable objectives 


There is no reason to 


common 


Continued from page 68 


recommend that sections 269 and 482 be 
further clarified in order to establish their 
applicability to a life insurance subsidiary. 

“(F) FACTS AND ISSUES.—The re- 
mainder of this report presents the facts 
and which have been raised with 
respect to the tax treatment of life insur- 
ance companies. Your subcommittee be- 
lieves that this material, with the discussion 
of it in the hearing record, will be of sub- 
stantial value in the development of any 
permanent formula for taxing life insurance 
companies. A point which still needs fur- 
ther study is whether, in the case of mutual 
companies, each policyholders 
receives back the excess of the premium 
payments it has made, and the earnings on 
these payments, over its share of costs. The 
subcommittee was unsuccessful in its efforts 
to obtain a satisfactory answer to this prob- 
lem during the hearings. This matter should 
be further investigated before final action is 
taken by the committee.” 

The subcommittee should certainly be 
congratulated for issuing such a comprehen- 
sive report in the limited time available. 


issues 


group of 





77 Quoted in report of subcommittee, cited at 
footnote 6, p. 11. 
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WHAT THE LEGISLATORS ARE DOING 


. . Life and accident and health 
written in connection with in- 
would be required to be 
accordance with the rules and 
regulations promulgated by the ‘Oregon 
Insurance Commissioner relating to the 
sale of credit life and accident and health 
insurance, according to S. B. 37 and S. B. 38. 


Oregon . 
insurance 
stallment 
written in 


loans 


Tennessee . Another addition to the 
state’s small loan act would be created by 
H. B. 169 and S. B. 159. Section 19 would 
provide that insurance could be sold to the 
borrower in connection with loans of $25 
or more for insuring personal property 
securing a loan and for insuring the life 
and health of the borrower. The purchase 
of insurance would not be a prerequisite 
to the making of a loan. 


‘Doing Business 

Idaho . . . Provision that no policy shall 
be dated back more than 60 days, so as to 
make the applicant of a lower insurable 
age, is set forth by S. B. 18. 


Nevada ... A new section dealing with 
false advertising by unauthorized insurers 
would be added to the Nevada statutes by 
S. B. 21. Provision is made for the giving 
of notice to the insurance supervisory of- 
ficial of the domiciliary state of the insurer, 
where it appears false advertising exists. 
If after 30 days from the giving of the 
notice the insurer has failed to cease the 
false advertising, the Insurance Commis- 
sioner would be authorized to bring a pro- 
ceeding against him. 

The “Unclaimed Funds Act for Life In- 
surance Companies” would be added to the 
state statutes by S. B. 3. The act relates 
to the disposition of unclaimed funds held 
and owing by life insurance companies. 


Texas ... Many bills amending the regu- 
lations governing insurance companies have 
been filed in Texas. A new act entitled 
“The Texas Insurance Securities Act” has 
been introduced by H. B. 39. The pre- 
vention of fratid in the sale of insurance 
securities is its purpose. 


Financial Responsibility Acts 


California ... Under A. B. 1794 the mini- 
mum financial responsibility placed on the 


motorist would be raised from $5,000 to 
$10,000 for the death or injury of any one 
person and from $10,000 to $20,000 for the 
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injury or death of two or more persons in 
any one accident. The property 
limit of $1,000 was unchanged. 


damage 


Maine ...A revolving fund to satisfy 
judgments from motor vehicle accidents 
would be established by H. B. 271. The 
owner of motor vehicles would be required 
to pay a fee of $1 for each vehicle registered 
in addition to any other registration fee. 

Michigan .. . The minimum financial re- 
sponsibility placed on motorists would be 
raised from $5,000 to $10,000 for the death 
or injury of one person; from $10,000 to 
$20,000 for the injury or death of two or 
more persons in one accident, and from 
$1,000 to $5,000 for property damage resulting 
from one accident, according to H. B. 17. 


Washington ... H. B. 173 relates to the 
giving of proof of financial responsibility 
when motor vehicles are involved in acci- 
dents, and includes provision for the im- 
poundment of the vehicles upon inability 
to prove financial responsibility. 


Fire Insurance 

New York... The prohibition of dis- 
crimination in the issuing, withholding, ex- 
tension or renewal of fire insurance policies 
because of race, religion, color, national origin 
or ancestry would be brought about by 
A. B...78/ and. S.. B:. $17. 


Guest Statutes 


Idaho ...S. B. 64 would make the 
owner or operator of a motor vehicle liable 
to his guest for gross negligence. At 
present the statute stipulates the operator 
is not liable unless the accident was in- 
tentional or caused by his intoxication. 


Washington . . . The operator of a ve- 
hicle would be liable to his guest for injuries 
sustained in an accident arising from his 
gross negligence, under the provisions of 
S. B. 239. At the present time the operator 
is liable only if he intentionally caused the 
accident. 


Life Insurance 


New Jersey . . . Savings banks would be 
permitted to establish and conduct life in- 
surance departments, issue life insurance in 
limited amounts and purchase stock in a 
savings bank life insurance company, under 
A. B. 70. 
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The Lloyds-Type Insurer in California 


By WILLIAM H. LEVIT 


The author, a Los Angeles attorney, represented Lloyds, 
New York in presenting its application for a license to 
transact insurance in California, before both the Insur- 
ance Commissioner and the Attorney General of California 


( N NOVEMBER 10, 1954, California 
Attorney General Edmund G. Brown, 
in an opinion prepared by Deputy Attorney 
General Harold B. Haas, ruled that Lloyds, 
New York, a Lloyds-type insurer, can be 
licensed in California. Because California, 
like most states, has no provision in its 
insurance laws specifically authorizing 
Lloyds-type insurers to transact insurance, 
the ruling appears to have national signifi- 
cance. 
New York was organized in 
New York almost 50 years ago, and it has 
engaged in business in that state continu- 
ously since that time. It is also licensed 
to transact business in Alabama, Arkansas, 
Mississippi, Oklahoma, South Carolina and 
Texas; however, most of those states have 
statutes specifically authorizing 
type insurers to transact insurance. 


Lloyds, 


Lloyds- 


Lloyds, New York was organized under 
the provisions of Article XII of the New 
York Insurance Law. Section 425 of that 
article defines “Lloyds Underwriters” as 
follows: 

“1. Within the meaning of this chapter 
the term ‘Lloyds underwriters’ shall mean 
any aggregation of individuals, who under 
a common name engage in the business of 
insurance for profit through an attorney- 
in-fact having authority to obligate the 
underwriters severally, within such limits 
as may be lawfully specified in the power 
of attorney, on contracts of insurance made 
or issued by such attorney-in-fact, in the 
name of such aggregation of individuals, to 
and with any person or persons insured.” 

However, Section 425 makes it clear that 
no more Lloyds-type insurers may be or- 
ganized in New York or be admitted into 
that state: 


Lloyds-Type Insurer 


“4. No Lloyds underwriters shall here- 
after be organized in this state and no 
foreign or alien Lloyds underwriters shall 
be licensed to do an insurance business in 
this state.” 

Historically, Lloyds-type insurance is the 
oldest form of insurance known to our law. 
(See Merchants’ & Manufacturers’ Lloyd’s 
Insurance Exchange et al. v. Southern Trad- 
ing Company of Texas, 229 S. W. 312 
(Tex.).) It originated in London, England, 
in the latter part of the seventeeth century, 
and was so named because the original 
underwriters used to congregate and trans- 
act their business at Lloyd’s coffee house 
in London. (See Jones v. Hollywood Style 
Shop, 62 S. W. (2d) 167 (Tex.).) 

The principal distinguishing feature of 
the Lloyds system of insurance is that the 
association organizes by executing a formal 
instrument declaring its object, and appoint- 
ing an attorney-in-fact who is authorized 
to issue policies in the name of the under- 
writers forming the association, binding 
each underwriter severally to the propor- 
tion of the risk assumed by him. (See Ralli 
v. White, 47 N. Y. S. 197.) 

It is also pertinent that while there are 
certain similarities between Lloyds-type in- 
surance and so-called reciprocal insurance, 
there are also certain differences between 
them. In the first place, reciprocal insur- 
ance is of comparatively recent origin. Also, 
in Lloyds-type insurance all the under- 
writing members are insurers but not in- 
sureds, whereas in reciprocal insurance all 
the members are both insurers and in- 


sureds. (See 94 A. L. R. 837.) 


It seems clear that the business relation 
formed by the individual underwriters of 
a Lloyds-type insurer is what is known in 
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The autiior is a member of the law 
firm of Long & Levit, which main- 
tains offices in both Los Angeles and 
San Francisco, California. 


° 


the law as an “unincorporated association.” 
In the Lloyds, New York, the 
foundation organization document is en- 
titled “Articles of Association,” and it pro- 
vides, in summary, as follows: 


(1) The association is to transaet an 
insurance business, as defined in certain 
sections of the New York law, and certain 
provisions of that law respecting financial 
qualifications, guaranty funds and reserves 
are applicable thereto. 


case of 


(2) The “underwriters” must execute and 
deliver identical powers of attorney, giving 
certain attorneys-in-fact and managers: the 
necessary powers and authority to transact 
the business on behalf of the underwriters. 


(3) The attorneys have power to take 
charge of and manage all assets belonging 
to the underwriters or contributed by the 
underwriters, subject to the provisions of 
law and the policies. 


(4) Each underwriter must make certain 
contributions to the surplus of the association. 


(5) In every insurance policy issued, all 
underwriters shall become insurers, and 
each shall be “severally liable’ on each 
policy in a specified percentage. 


(6) A separate account is to be kept for 
each underwriter, and is to be balanced 
annually; the profit or loss is to be credited 
debited against the various under- 
writers’ accounts. Allocation of profit and 
loss to each underwriter is to be governed 
by the liability assumed by the underwriter 
and this account. 


to or 


(7) In the case of litigation on a policy, 
action may be brought only against the 
attorneys-in-fact. Final judgment shall be 
decisive against each underwriter in the 
percentage thereof specified, and judgment 
against each underwriter in that percentage 
may be entered forthwith. The attorneys- 
in-fact are authorized to admit services of 
process “in any suit or proceeding begun 
or maintained as aforesaid.” This provision 
shall be embodied in each policy issued. 

When Lloyds, New York submitted its 
application for a license to the California 
Insurance Commissioner, that official was 
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in doubt as to his powers and duties with 
respect thereto. Accordingly, he submitted 
the following questions to the Attorney 
General of California for a ruling: 

“1. May such an unincorporated Lloyd's 
association operating pursuant to such see- 
tions of the New York Law, providing for 
the several liability of each of four under- 
forth in Article 7 of the 
Articles of Association and doing business 
through Attorneys-in-Fact, be admitted to 
insurance in California? 


writers as set 


transact 


“2. If your answer to Question 1 is in 


the affirmative, what financial requirements 
set forth in the Insurance Code, if any, must 
be met as a prerequisite to its admission? 


“3. If your 
the negative, 


answer to Question 1 is in 
may each of the individual 
underwriters as a separate person, be 
admitted to do California, 
and, having become admitted, do business 
through Attorneys-in-Fact and in the name 
of the 


business in 


Association ?” 


California adopted its insurance code in 
1935. Section 2 of that code provides tha 


“The provisions of this code insofar as 
they are substantially the same as existing 
statutory provisions relating to the same 
matter shall be 
statements and continuations 
new enactments.” 


construed as re- 
thereof, and 


subject 


not as 


It, therefore, became pertinent to first 
examine the California statutes, with ré- 
spect to this subject, as they read at the 
time the insurance code was adopted. 


The Political Code of 1872 provided that 
an insurer need not be incorporated in 
admitted into California. So 
long as it, he or they otherwise qualified, 
individual or individuals 
could be admitted to transact insurance 
under that statute. The pertinent sections 
were as follows: 


order to be 


an association, 


Section 595. “The Insurance Commis- 
sioner must receive all bonds and securities 
of persons engaged in the transaction of 
insurance business in this state .... He 
must examine and inspect the financial 
condition of all persons engaged or whi 
desire to engage in the business of insur- 
ance, issue a certificate of authority to 
insurance business in this 
to any persons in a solvent condition 


transact state 
who 
have fully complied with the laws of this 


state os 


596. 
business in 


Section 
insurance 


“No person must transact 
this state without 
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first procuring from the Insurance Com- 
missioner a certificate of authority . 

Section 607. 
cause 


“The Commissioner must 
corporation or person before 
engaging in the business of insurance, to 
file in his office as follows: 


every 


If incorporated ... a copy of the 
articles of incorporation 


3. If not incorporated, a certificate set- 
ting forth the nature and character of the 
business the names of the persons and 
of those composing the association, the 
amount of actual capital employed or to 
be employed therein... and...a copy 


(of the articles of assoc’ation) 


Section 608. “He 
Insurance 


must require from 
Association not formed 


under the laws of this state, or not incorpo- 


every 


rated, carrying on the business of insurance 
by an agent: 


“1. A certified power of attorney 
or written authorization to such agent.” 


Section 610. “The Commissioner must 
require corporation or person 
doing the business of insurance in this state 
a statement verified as follows: 


from every 


“1. If it is made by a corporation 


“2. If it is made by a foreign Insurance 
Company or person 


“3. If it is made by an individual or 


firm * 

Section 611. “The statement mentioned 
in the preceding section must exhibit the 
condition and affairs of every such corpo- 
ration, person, firm or individual 4 

In 1907 (Statutes 1907, Political Code, 
Section 634(a), page 166), the insurance 
laws were amended to provide as follows: 

“The word company as used in this title 
includes every association, corporation, firm 
or person transacting or desiring to trans 
act any kind of insurance business undet 
the laws of the state of California 


The words ‘capital stock’ as referred to 
in this title shall be deemed to include the 
capital of any person, firm or association.” 


The attorney general concluded, from an 
examination of these and other pertinent 
statutes, that at the time of the adoption 
of the 
be licensed to transact insurance in Cali- 
fornia. 

As the attorney general stated: “The 
question then, is whether a_ substantial 
change in this respect was intended in thi 
course of codification; that is, whether the 


insurance code, associations could 


Lloyds-Type Insurer 


provisions of the Insurance Code are ‘sub- 
stantially the same as existing statutory 
provisions relating to the same _ subject 
matter’ (Ins. Code sec. 2).” 

A rather question of 
construction was presented. 
provisions of the 


close statutory 
Some of the 
insurance code clearly 
indicated insurers were not required to be 
incorporated; other sections, particularly 
those relating to capital requirements, cast 


some doubt on this issue. 


For example, the following sections of 
the code seemed to clearly indicate that 
associations, as well as corporations, were 


entitled to be licensed: 


Definitions. 


Section 19.—“ ‘Person’ means any person, 
association, organization, partnership, busi- 
ness trust, or corporation.” 


Section 23.—“The person who undertakes 
to indemnify another by insurance is the 
insurer 


Section 24.—‘“ ‘Admitted’, in relation to 
a person, means entitled to transact insur- 
ance business in this State, having com- 
plied with the imposing conditions 
precedent to transaction of such business.” 
(Italics supplied.) 


laws 


Business Not to Be Transacted Without 
Certificate of Authority. 


Section 700.—‘A person shall not trans- 
act . . . insurance in this State with- 
out first admitted for such 
Such admission is secured by procuring a 
certificate of authority from the commis- 
sioner. Such certificate shall not be granted 
until the applicant conforms to the require- 
ments of this code and of the laws of this 
State prerequisite to its 
supplied.) 


being class. 


issue.” (Italics 


Foreign Insurer. 


Section 708—“A foreign insurer shall, 
prior to admission, file with the commis- 


sioner the following: 


*ta) If organized in a Jurisdiction 
which requires articles to be filed, a copy of 
its articles of incorporation 

“(b) . . . If organized in a Jurisdiction 
which does not require articles to be filed, a 
copy of the law, charter under which 
the insurer ts organized 

a) oe certificate of the officer 

having supervision of insurance ... im 
the jurisdiction of its organization, stating 
that the insurer is organized under the laws 
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of such jurisdiction, and has the amount of 
capital stock or assets required by this code.” 
(Italics supplied.) Note: The applicant has 
complied. 


Insurer Organized in Another State. 
Section 709.—“If the insurer is organized 
in any other State, it shall, prior to ad- 
mission, file with the commissioner a cer- 
tificate setting forth: 
“(a) The 
business. 


nature and character of its 


“(b) The location of its principal office. 
“(c) The names of the following parties: 


“(1) If the insurer is not incorporated, 
and there are more than ten owners of inter- 
ests therein, the names of the ten persons 
who own the largest interests; if there are 
ten or less such owners, the names of all 
such owners. 

“(2) If the insurer is 
names of all officers . 

“(d) The amount of actual capital to be 
employed therein.” (Italics supplied.) Note: 
The applicant has complied. 


incorporated, .the 


Articles of Agreement. 


Section 710.—“If there are any written 
articles of agreement or association, a copy 
thereof shall accompany such certificates.” 
(Italics supplied.) 


Amount of Stock or Capital. 


Section 906.—‘. . . Such statements shall 
show (a) In the case of an incorporated 
imsurer having a capital stock, the amount 
of its capital stock, or (b) im any other 
case, the amount of the insurer’s paid-in 
capital.” (Italics supplied.) 


The Commissioner, however, pointed to 
the following sections, all of which related 
to capital requirements, which he felt indi- 
cated an insurer must be incorporated in 
order to be licensed in California: 


“Paid-in Capital” and “Capital Paid-in.” 


Section 36.—“ ‘Paid-in capital’ or ‘capital 
paid-in’ means: 

“(a) In the case of a foreign mutual 
insurer not issuing or having outstanding 
capital stock, the value of its assets in 
excess of the sum of its liabilities for 
losses reported, expenses, taxes, and all 
other indebtedness and reinsurance of out- 
standing risks as provided by law. Such 
foreign mutual insurer shall not be ad- 
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mitted, however, unless its paid-in capital 
is composed of available cash assets amount- 
ing to at least $200,000.00. 


“(b) In the case of a foreign joint stock 
and mutual insurer, its paid-in capital com- 
puted, according to its desire, pursuant to 
the provisions of subdivision (a) or subdi- 
vision (c) of this section. If computed 
pursuant to the provisions of subdivision 
(a), its admission is subject to the qualifi- 
cation therein expressed. 


“(c) In the case of all other insurers, 
the lower of the following amounts: 


(1) The value of 
of the sum of its liabilities for losses 
reported, expenses, taxes, and all other 
indebtedness and reinsurance of outstand- 
ing risks as provided by law. 

“(2) The aggregate par value of its 
issued. shares of stock, including treasury 
shares. 


its assets in excess 


“For the purpose of computing paid-in 
capital or capital paid-in, shares of stock 
are not taken as liabilities.” 


Admission of Insurer for All Classes of 
Insurance: Paid-in Capital: Schedule 

of Capital Required: Application 

of Section. 


Section 700.01.—‘“In addition to any or 
all of the classes of insurance which it is 
permitted to transact by all other appli- 
cable provisions of this code, any imcorpo- 
rated insurer admitted or hereafter admitted 
for one or more of the classes of insurance 
stated in Section 100 shall (subject 
to any limitations contained in its articles 
of incorporation or charter) be admitted 
after October 1, 1953, for any or all of 
the following classes, upon making appli- 
cation therefor and complying with all appli- 
cable requirements of law, if its paid-in 
capital is not less than one million dollars 
($1,000,000) or the aggregate of the amounts 
hereinafter set forth opposite the classes 
transacted by it in the United States if an 
alien insurer, or in any jurisdiction if other 
than an alien insurer, whichever is lower; 
provided, that the paid-in capital of incorpo- 
rated insurers not transacting either fire, 
marine or surety insurance making appli- 
cation under this section shall be at least 
one hundred thousand dollars ($100,000) in 
excess of such aggregate amount. In no 
event shall any incorporated insurer be re- 
quired to have a paid-in capital in excess 
of one million dollars ($1,000,000) as a 
condition for its admission for any or all of 
the classes of insurance hereinafter set forth. 
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Number and 
name of class 
ze 


Amount of capital 


$200,000 
200,000 


Fire 
3. Marine 


16. Automobile 


100,000” 


(Italics supplied.) 


With respect to Section 36,.the Com- 
missioner pointed out that since the par- 
ticular business here involved 
is not a mutual insurer nor a joint stock 
and mutual insurer, its paid-in capital can- 
not be determined under subdivision (a) 
or (b) of Section 36 and since the associ- 
ation issued nor any other 
shares of stock, the “lower of the following 
amounts” prescribed by subdivision (c) of 
that section would give it a paid-in capital 
of zero. The Commissioner, therefore, raised 
the question of whether the legislature could 
possibly have intended that an insurer be 
licensed in this state without paid-in capital 
and in the absence of a special provision 
of the code. 


The attorney general 
contention as follows: 


association 


also has no 


disposed of this 


“However, the code should be construed 
as a whole and the sections thereof must 
be harmonized and effect given to 
section. 


every 
“Thus, in construing section 36 we 
should also have in mind such provisions 
as section 709, providing that when an 
unincorporated foreign insurer applies for 
admission, it must file a certificate setting 
forth names of the ten persons who own 
the largest interests Political Code 
section 607, subd. 4, for the same pre-codi- 
fication requirement); section 906 providing 
that the financial statement of an incorpo- 
rated insurer having a capital stock shall 
show the amount thereof, or ‘in any other 
case’, the amount of the insurer’s paid-in 
capital (this was actually added in codifi- 
cation, cf. Pol. Code sec. 612, as amended 
by Calif. Stats. 1929, ch. 411, p. 732) a 
From these sections we would take the 
view that subdivision (c) of section 36 
should be construed merely as requiring 
that the paid-in capital should not be taken 
as exceeding the total par value of the 
capital stock if there is any capital stock, 
since the Legislature contem- 
plated the possibility of licensing unincorpo- 
rated foreign insurers and section 36 should 
be interpreted with this in mind. . 


(see 


obviously 


“Consequently, it is our opinion that the 
Legislature did not intend, by the change 


Lloyds-Type Insurer 


in wording from Political Code section 
634a to that of Insurance Code section 36, 
in 1935, to change the provisions of con- 
templating the licensing of a foreign un- 
incorporated insurer of the nature here 
involved.” 


As to Section 700.01 (relating to mini- 
mum capital requirements), the Commis- 
sioner pointed out that this was the only 
section in the insurance code which pre- 
scribes minimum capital requirements for 
insurers, and by its terms it is applicable 
only to incorporated insurers. Because of 
this apparent lack of any financial require- 
ments for unincorporated insurers, the 
Commissioner contended that the legis- 
lature could not have intended that such 
insurers were entitled to be licensed. 


The 


ment 


general found this 
untenable for the following 


attorney argu- 


reasons: 

“Another problem, it is stated, arises out 
of the fact that Insurance Code 
700.01, the only provision of the 
which prescribes minimum capitalization 
requirements for transacting insurance in 


section 


code 


California, is by its terms applicable only 
Again, taken 
alone, this might imply a lack of financial 
requirements. The 
governing examination by the commissioner 


to incorporated insurers. 


sections of the code 
of insurers (secs. 730-738), those requiring 
financial statements to be filed and govern- 
ing the contents of those statements (secs. 
900-924), the sections defining insolvency 
980-993, particularly, in this case, 
secs. 981, 989, 991), and those dealing with 
conservatorship and liquidation (secs. 1010, 
1011(d), 1011(h), 1011(j), 1039(b)), pro- 
vide minimum financial requirements and, 


(secs. 


together with the statutory history above 
referred to, in our opinion raise an infer- 
that the prescribing 
financial requirements as to corporate in- 


ence above section 
surers is applicable also to this particular 


association.” 


Regarding the Commissioner’s question 
as to whether the individual underwriters 
were entitled to be licensed, the attorney 
general stated: “The answer is that it is 
the association which is licensed, not the in- 
dividual. The license authorizes them to 
operate only in the manner prescribed by 
their organization documents and law.” 


It is pertinent to note that Arkansas, 
Mississippi and Montana have held 
that Lloyds-type insurers are entitled to be 
licensed. None of these states has statutes 
specifically authorizing such licensing. 


also 
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Arkansas 


The case of Lloyds America v. Harrison, 
101 S. W. (2d) 438 (Ark.), involved the 
right of a Texas-Lloyds’ association to be 
admitted into Arkansas. The Insurance 
Commissioner of Arkansas 
application because he claimed the appli- 
cant could not comply with Section 5977 
of the Arkansas code, which provided: 


opposed the 


“No insurance company shall be allowed 
to transact the business of insurance in 
this state until it shall have a bona fide 
subscribed capital of not less than $100,000, 
with a paid up capital of not less than 
$50,000.” 


The Supreme Court of Arkansas held 
the applicant was entitled to be admitted: 


“We have no statute expressly prohibit- 
ing a Lloyds organization from doing 
business in this state, but it is insisted by 
appellee that this is the effect of the statute 
relied upon and of Act No. 493 of the Acts 
of 1921 (sections 5975a et seq. Crawford 
& Moses’ Dig. Supp. 1927). Appellee in- 
sists that Lloyds America is an insurance 
company within the meaning of our laws. 

“The appellant has able 
argument in support of the contrary view, 
but we agree with the appellee that appel- 
lant is in fact an insurance company and 
it is the nature of the which it 
transacts, and not the name by which it 
may be called, which controls. Casualty 
Reciprocal Exchange v. Bounds, 191 Ark. 
934, 88 S. W. (2d) 836. The allegations of 
the petition and the agreed statement of facts 
make it clear that appellant is nothing more 
nor less than an insurance company. 


“The appellee 


presented an 


business 


contends that appellant 
being such, 5977, supra, prohibits 
its doing this state, for it is 
admitted that it has no capital stock and 
is not an old line insurance company. The 
section referred to, however, does not re- 
quire than an insurance company shall havé 
capital stock of not less than $100,000 and 
with paid-up capital stock of not less than 
$50,000. The word ‘capital’ is used and 
not ‘capital stock’, and we agree with the 
appellant that the word ‘capital’ relates to 
the capital structure and that if it has 
available capital of $100,000, $50,000 of 
which is paid in, it may do business in this 
state, although it may not have capital 
stock. 


“We find nothing in the act of 1921, 
supra, which, by any reasonable construc- 
tion, could be deemed to prohibit the doing 
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section 
business in 


of business in this state by any association 
such as is the appellant organization. It is 
true, associations of this character are not 
mentioned by name, but when the act is 
considered in its entirety together with the 
purpose for which it was enacted, there is 
nothing in it to imply prohibition.” 


Mississippi 

On June 9, 1938, the Attorney General 
ruled that a Lloyds-type 
insurer was entitled to be admitted to that 
state. The following is quoted from his 
opinion: 


of Mississippi 


5129 of 
follows: 


“Section Mississippi Code of 


1930 is as 


“All indemnity or guaranty companies, 
all companies, corporations, partnerships, 
individuals and fraternal or- 
whether domestic or foreign, trans- 
acting or to be admitted to transact, the 
business of insuranee in this state, are 
insurance companies within the meaning 
of this chapter, and shall be subject to the 
inspection and supervision of the 
missioner.’ 


associations, 


ders, 


com- 


“The above statute is broad enough to 
include all foreign underwriters and must 
be liberally construed to cover all kinds 
of insurance. 

“Section 5130 of Mississippi Code of 1930 
defines an insurance company as follows: 


“*When consistent with the context and 
not obviously used in a different sense, the 
term “company” or “insurance company,” 
as used herein, includes all corporations, 
associations, partnerships or individuals 
engaged as principals in the business of 
insurance or guaranteeing the 
of others; the word “domestic” designates 
those companies or other insurers incorpo- 
rated or formed in this state, and the word 
“foreign” when used without limitation in- 
cludes all those formed by authority of any 
other state or government, and whose home 
office is not located in this state’. 


“When this reduced to ordi- 
nary language it means that all corporations, 
associations, partnerships or individuals 
engaged as principals in the business of 
insurance constitutes an insurance com- 
pany, so long as it is formed under the 
laws of another state. 


obligations 


section is 


“Section 5165 of Mississippi Code of 1930 


prescribes the conditions upon which a 
foreign insurance company, as defined by 
Section 5130, may be admitted to do busi- 
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1930 


ness in this state. Under this statute there 
are five conditions to be met. The con- 
ditions necessary for a determination of 
the question now under consideration is 
found in the second paragraph as follows: 


““Tt shall satisfy the said commissioner 
that it is fully and legally organized under 
the laws of its state or government to do 
the business it purposes to transact; that 
it has, if a stock company, a fully paid-up 
and unimpaired capital, exclusive of stock- 
holders’ obligations of any description, of 
an amount not less than one hundred 
thousand dollars’; and, in addition thereto, 
must satisfy the commissioner that it has 
additional contingent assets not less than 
$300,000.00 and that said capital or net 
assets are well invested and immediately 
available for payment of losses in this state 
and that it insures on any single hazard a 
sum not larger than one-tenth of its net 


assets. 


“Section 5167 of Mississippi Code of 1930 
provides, in substance, that a foreign insur- 
ance company of which Lloyds organized 
under the laws of Texas is such, upon 
complying with the conditions applicable 
to such companies (the conditions being 
set forth in Section 5165, Mississippi Code 
of 1930), may be permitted to transact in 
this state by constituted resident agents 
therein any class of insurance authorized 
by the laws governing insurance companies. 


“In view of these statutes, the only 
question to determine is what the words 


‘unimpaired capital’, appearing in the sec- 


ond paragraph of Section 5165, mean. Does 
it mean capital stock, or does it mean the 
amount of money or assets available in the 


yf the insurance business? 


operation 


“The word been defined 
by our court to mean the value of property 


or assets 


‘capital’ has 


nvested and used in a business. 
Evidently, the words ‘unimpaired capital’ 
mean unimpaired assets used in the business 
of underwriting and not capital stock within 
the ordinary acceptation of the meaning 
of those words, because the words ‘unim- 
paired capital’ are used, and not the words 
‘unimpaired capital stock’. The words ‘un- 
impaired capital’, therefore, refer to the 
capital structure that must be available in 
order that it may do business in this state. 

“After due consideration of this matter, 
I am of the opinion that the present statutes 
of the state would authorize the admission 
of a Lloyds insurance underwriter, created 
under the laws of the state of Texas, pro- 
vided there is nothing in the laws of the 


Lloyds-Type Insurer 


state of Texas, or in the charter of the 
Lloyds Company, prohibiting it from in- 
vesting its assets in bonds of this state. See 
Section 5168, Mississippi Code of 1930.” 


Montana 


In State ex rel Intermountain Lloyds et al. 
v. Porter, 294 Pac. 363 (Mont.), the Su- 
preme Court of Montana held a Lloyds-type 
insurer was entitled to be admitted into 
that state: 


“It is alleged in the petition, and con- 
ceded for the purposes of this proceeding, 
that relators have tendered to respondent 
the proper fees and have done everything 
required of them in order to have issued 
to Intermountain Lloyds a license to trans- 
act business in the state of Montana, if it 
is the character of organization that may 
be admitted to do an insurance business 
in this state. The only justification for the 
refusal of the license is that Intermountain 
Lloyds, operating under the plan as out- 
lined above, cannot qualify under the laws 
of this state to do an insurance business. 
The principal contention is that the associa- 
tion is not possessed of the capital re- 
quired by 6149, Revised Codes 
1921, which in part provides: ‘It shall 
not be lawful for any insurance company, 
association, or 


section 


partnership, organized or 
associated for any of the purposes specified 
in this chapter, incorporated by or or- 
ganized under the laws of any other state, 
or the United States, or any foreign govern- 
ment, directly or indirectly, to take ris 
or transact any business of insurance in 
this state, unless possessed of two hun- 
dred thousand 
capital 


dollars of actual paid-up 


“It should be noted that by the laws of 
Utah under which this association was 
organized the deposits made by the mem- 
bers of such an association are placed on 
the same basis as the capital of corporations 
and joint stock companies and subject to 
the same minimum requirements. Subdivi- 


2 


sion (d), §3, c. 85, Laws Utah 1929. 


“The word ‘capital’ has been variously 
defined. Its meaning in any given statute, 
like that of any other word, ‘must be 
measured and controlled by the connection 
in which it is employed, the evident pur- 
pose of the statute, and the subject to 
which it relates’. Northern Pac. Ry. Co. v. 
Sanders County, 66 Mont. 608, 214 P. 596, 
598. As used in section 6149, supra, when 


considering the obvious purpose of the 
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statute to afford protection to policy holders, 
it relates to the sum which the company, 
association or partnership dedicates to the 
business. 

“In 5 Am. & Eng. 
134, the word ‘capital’ is 
‘the sum which a _ merchant, 
other person or adventures in 
any business requiring the expenditure of 
money, with a view to profit’. The United 
States Supreme Court has defined the term 
as ‘property taken from other investments 
or uses and set apart for and invested in 
the special business, and in the increase, 
proceeds or earnings of which property 
beyond expenditures incurred in its use 
consist the profits made in the business’. 
Bailey v. Clark, 21 Wall. 284, 287, 22 L. Ed. 
651. Black’s Law Dictionary defines ‘capi- 
tal’ as ‘the sum of money which a merchant, 
banker or trader adventures in any under- 
taking, or which he contributes to the com- 
mon stock of a partnership’. 


Ency. Law (2d Ed.) 
said to mean 
trader or 
association 


“The securities deposited by the members, 
as above noted, may not be withdrawn by 
any of them so long as there exists any 
outstanding obligation chargeable against them. 
The securities are thus set aside and dedi- 
cated to the business of the association as 
a final guaranty of the payment of all 
losses arising under the policies of insurance 
and constitute the capital. As was said in 
the case of Mutual Insurance Co. v. Board 
of Supervisors, 4 N. Y. 422: ‘If the money 
so paid in as the capital to be employed 
in conducting the business of the company, 
can not be withdrawn and divided among 
members of the com- 
capital stock or 


the stockholders or 
pany, it constitutes the 
capital of the company.’ 


PENNSYLVANIA SPEEDS LICENSE 


The individual renewal of 51,224 licenses 
for casualty company agents through the 
use of IBM equipment was recently an- 
nounced by Pennsylvania Insurance Com- 
missioner Artemas C. Leslie. 

In October of 1952 the Pennsylvania 
IBM 
equipment to issue agents’ and brokers’ 


Insurance Department installed 


licenses. Using departmental personnel 
the gradual transition from manual to 
machine operation was accomplished, and 
with the renewal of the casualty com- 
panies’ agents’ licenses the final step in 
the transition was accomplished. 
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“The insurance comm’‘ssioner of Utah is 
chargeable with the responsibility of seeing 
that the securities of each underwriter are 
kept up to the deposit value, and to do so 
he may require additional security. 

“Our attention is called to section 6152 
Rev. Codes 1921, which contains this clause: 
‘the 
relative to foreign companies apply to all 
companies, partnerships, associations, or in- 
dividuals, whether incorporated or not’. It 
is contended by respondent that, 
section 6149 is one of the sections referred 





provisions of the foregoing sections 


since 


to in section 6152, it is necessary that each 
individual be possessed of the minimum 
capital of $200,000. We think this conten- 
tion cannot be upheld where, as here, there 
is an association of individuals desiring to 
do business under a common name. If the 
combined capital of all of them, after ex- 
cluding what the statute requires, amounts 
to $200,000, it is sufficient.” 


Conclusion 


In the light of the California ruling, it 
seems reasonable to conclude that, in the 
absence of a statute in a particular state 
specifically excluding Lloyds-type insurers 
from the privilege of being licensed, and 
given a statute substantially similar to that 
in California, a Lloyds-type insurer is en- 
titled to be admitted to any state upon the 
same basis as an incorporated insurer. It also 
seems reasonable to conclude that other states 
will follow the California ruling that such in- 
surers must comply with the same financial 
requirements as are applicable to incorpo- 
[The End] 


rated insurers. 


RENEWALS 7 


On December 16, 1954, 29,508 renewal | 
licenses for the agents of 136 casualty 
companies were mailed, along with dupli- 
cate lists of the agents for whom 1955 
licenses were enclosed. Instructions were 
also enclosed as to the manner in which 
the companies were to purge their files 
of agents for whom no licenses were de- 
sired. A self-billing form which enables 
the companies to establish their tax lia- 
bility for the 1955 Pennsylvania licenses 
was also enclosed. 

Many companies have commented favor- 
ably on the savings in time and secretarial 
help afforded them by the department’s 
improved licensing method. 
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Community Property: The Effect 


of Personal Injury Agreements Between Spouses 


By KENNETH SKOUSEN 


This comment is reprinted, with permis- 
ston, {rom the November, 1954 issue of 
the Hastings Law Journal. 


TM HE RECENT CASE of Kesler v. Pabst’ 

has added a new page to California 
legal history. The supreme court held that 
even where a husband released his interest 
in a corimunity cause of action to his wife, 
she would be barred by his contributory 
negligerice in a suit against the defendant. 
Just why the court would not give effect 
to his attempt to make the cause of action 
her separate property can only be under- 
stood in the light of California law as 
interpreted by the courts. 


Causes of Action 


The California rule, in the absence of 
of agretment between the spouses, is that a 
cause of action for personal injuries is 
community property.” The basis for this 
rule is that the community property laws 
of Cahfornia provide that all property 
acquired by the spouses during marriage, 
other than by gift, devise, bequest or de- 
scent, is community.’ The courts 
that if damages for personal injuries are 
acquired during marriage, and not in the 
four prescribed ways, they must be com- 
munity. The logical basis for this rule 
is that where the earning power of either 
spouse has been decreased by an injury, 
to that extent the community has been 
injured, The courts look at the marriage as 
a matrimonial partnership whereby each 


reason 





spouse contributes to the common benefit 
of the unit.* 


DeFuniak points out that when the wife 
has been injured, both the marital com- 
munity and the wife as an individual are 
injured. He reasons: 


“The only logical conclusion, therefore, 
is that a personal injury to a spouse, or 
for that matter an injury to reputation, or 
the like, may give rise to a cause of action 
in the injured spouse and also in the marital 


community.” ' 


The legislature, in 1951, provided a new 
section to the California Civil Code, which 
adds new weight to the majority view. 
Section 17lc provides: subject to 
Sections 164 and 169 of this code, the wife 
has the management, control, and disposi- 
tion . . . of community property money 
earned by her or community property money 
damages received by her for her personal 
injuries suffered by her. This section 
shall not be construed as making such 
money the separate property of the wife, 
nor as changing the respective interests of 
the husband and wife in such money, as defined 
in Section 16la of this code.” ® 
shows that DeFuniak’s view is not gaining 
much ground. 


This section 


Logically, the statute should be amended 
to provide two causes of action: one to the 
injured spouse for pain, suffering and dis- 
figurement, and the other to the community 
for future loss of services. It is the person 
injured whose body suffers the pain for 
which compensation is made, while the 
community suffers when that person can- 
not contribute to the marital partnership. 





14 Automobile Cases (2d) 1150, 273 Pac. (2d) 
257 (19/4). 

2 Zaragosa v. Craven, 31 Automobile Cases 169, 
202 Pac. (2d) 73 (1949); see Franklin v. Frank- 
lin, 71 Cal. App. (2d) 717, 155 Pac. (2d) 637 
(1945), which held that the cause of action was 
not community but the amount recovered 


Community Property 


would be. The case was disapproved by Zara- 
gosa v. Craven. 

* California Civil Code, Secs. 162-164. 

*DeFuniak, Principles of Community Prop- 
erty (1943), p. 231. 

5 Work cited at footnote 4, at p. 230. 

® California Civil Code, Sec. 171c. 


Imputed Contributory Negligence 


The trend of authority in common law 
jurisdictions is not to impute the negligence 
of one individual to his spouse in suits 
against third persons.’ This rule is looked 
upon with favor in such community prop- 
erty states as Nevada, New Mexico and 
Louisiana.* California, however, treats the 
cause of action, as well as the damages, as 
community, and holds that contributory 
negligence of one spouse bars the other. 
The reason given for arriving at this con- 
clusion is that a failure to impute the negli- 
gence of one spouse to the other allows 
the negligent spouse to profit by his own 
wrong.” New Mexico, Nevada and Louisi- 
ana hold that recovery of damages for per- 
sonal injuries belongs to the person injured.” 
In these states the spouse cannot bar the 
innocent spouse because the recovery is not 
considered community property. 


As long as California continues to hold 
to the view that the recovery is community, 
a negligent spouse will be profiting by his 
own wrong if recovery by the other is 
allowed. Because of this California view 
several questions arise: What is the effect 
of the rule where the negligent spouse dies 
in the accident from which the cause of 
action has arisen? What is the effect if 
the husband and wife are divorced after 
the cause of action has arisen? What is the 
effect if either before or after the cause 
of action has arisen the spouses agree that 
a recovery for personal injuries by either 


shall be his or her separate property? 


Effect of Death and Divorce 


Since the leading California case of Flores 
v. Brown," if the contributorily negligent 
spouse dies after the cause of action has 
arisen, the wife may recover for her per- 
Flores’ 
husband and minor son were killed in an 
accident negligent defendant. The 
defense contended that Mrs. Flores could 


sonal injuries. In that case Mrs. 
by a 


not recover for her personal injuries be- 
cause the husband’s negligence was imput- 

7Comment, ‘“‘The Impact of the Community 
Property System on Tort Suits,’’ 42 California 
Law Review 487. 

8 Vitale v. Checker Cab Company, 166 La. 
527, 117 So. 579 (1928); Frederickson and Wat- 
son Construction Company v. Boyd, 60 Nev. 
117, 102 Pac. (2d) 627 (1940); Soto v. Vande- 
venter, 56 N. M. 483, 245 Pac. (2d) 826 (1952). 

® Basler v. Sacramento Gas and Electric Com- 
pany, 158 Cal. 514, 111 Pac. 530 (1910); Moody 
v. Southern Pacific Company, 167 Cal. 786, 141 
Pac. 388 (1914). 
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able to her. In answer to this, the court 
said: “When the husband is dead, not only 
is the reason for the rule imputing his neg- 
ligence to his wife gone, but to apply it 
defeats its own purpose. It is but a wind- 
fall to a defendant who negligently injures 
a wife or causes the death of a minor child 
that recovery may be barred because the 
wife’s husband was also negligent. Al- 
though allowing the negligent defendant to 
escape liability has been considered a lesser 
evil than allowing the negligent spouse 
to profit from his own wrong, surely the 
former evil may not be balanced by the 
latter when the latter is no longer present.” ” 


From the decision in the Flores case it is 
clear that the Supreme Court of California 
is in favor of letting the non-negligent 
spouse recover when there is no possible 
chance that the husband will be enriched. 
The result seems just in view of the fact 
that the defendant has been negligent. No 
possible benefit can come to the negligent 
spouse through a recovery by his 
negligent wife. 


non- 


Where the marriage is dissolved by di- 
vorce after the cause of action. has arisen, 
the Flores case should be applied. The 
divorce dissolves the marriage and the 
husband has no opportunity to profit from 
his own wrong. Hence, the wife should be 
allowed to recover. 


Agreements Between Spouses 


In California, a husband and wife may 
enter into contracts involving present and 
future interests.” Since Perkins v. Sunset 
Telephone and Telegraph Company," a hus- 
band may relinquish his interest in a 
community cause of action for personal 
injuries either before or after the cause 
of action arises. It would therefore seem to 
follow that the imputed negligence rule as 
between spouses would not apply when the 
negligent spouse had given up his right to 
the community recovery. There is no pos- 
sibility of his profiting because all damages 
would belong to the non-negligent spouse. 
However, in Kesler v. Pabst ™ the court held 


1 See footnote 8. 
139 Cal. (2d) 631, 248 Pac. (2d) 922 (1952), 
2 Case cited at footnote 11. 

13 Wren v. Wren, 100 Cal. 276, 34 Pac. 775 
(1893); In re Davis, 106 Cal. 453, 39 Pac. 756 
(1895); Hough v. Hough, 26 Cal. (2d) 605, 160 
Pac. (2d) 15 (1945); see California Civil Code, 
Sec. 158. 

14155 Cal. 712, 103 Pac. 190 (1909). 

15 Cited at footnote 1. 
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that even where the husband released his 
interest, his contributory negligence would 
still be imputed to his wife. In that case 
the husband and wife were injured in an 
auto accident and sued the defendant for 
personal injuries and property damage: The 
jury found for the defendant on the ground 
that Mr. Kesler was contributorily negli- 
gent and thus was * precluded. 
Mrs. Kesler, on appeal, did not contest the 
finding that her husband was negligent, 
but maintained that his negligence should 
not be imputed to her because he had 
relinquished any right he had to recovery 
by a release. She argued that the reason 
for the rule was gone because her husband 
could no longer be enriched. The District 
Court of Appeal, First District, reversed 
the lower court’s decision and held for 
Mrs. Kesler by saying: 


“We between a 
situation where because of the death of the 
husband he no longer has an interest in the 
and one where by a relinquish- 
ment he no longer has such interest. Had 
the husband prior to the accident relin- 
quished all claim to injuries which his wife 
might receive should an accident occur, de- 


recovery 


can see no difference 


recovery 


fendant could not raise against her the defense 
of imputable negligence of the husband. 
Defendant should not then have the benefit 
of the defense called a ‘windfall’ in the 
case, supra, when at the trial it is 
found that the husband, so far as interest in 
the wife’s recovery is concerned, is in the 


Fl res 


same situation he would have been had he 
16 


made a relinquishment prior to the accident.” 

The Supreme Court of California reversed 
the appellate court’s decision, stating: “Even 
if it is assumed that such a relinquishment 
is effective between the spouses, its execu- 
tion does not prevent the negligent husband 
from profiting by his own wrong. By his 
act of Kesler 


to exercise control over his interest in the 


relinquishment Mr. sought 
and give up 
The right to 
constitutes 


community cause of action 


his rights in the recovery. 


dispose of property, however, 
a major interest of the owner therein, and 
if by 
could avoid the effect of his contributory 
negligence thus 


able right in his donee that did not thereto- 


the exercise of such right the owner 


and create an enforce- 
fore exist, he would in fact profit by his 
own Accordingly, the objective of 
unjust 
accomplished by a voluntary relinquishment 


1% 3 Automobile Cases (2d) 929, 262 Pac. (2d) 
651. 


wrong. 


preventing enrichment cannot be 


Community Property 


of the negligent husband’s interest to his 


wife.” 

The supreme court distinguished the 
I‘lores case from the Kesler case, at least theo- 
retically. The difference between the two, 
insofar as imputing the negligence of the 
husband to the wife, was that by the volun- 
tary act of relinquishment the husband was 
considered to have received a benefit, while 
the involuntary act of death in the /Jores 
case resulted in no benefit. This distinction 
artificial. The court, in the Kesler 
seems to have forgotten that the 
benefit received by the negligent husband 
must be of such a nature that to rece ve 
it would be a greater evil than the defend- 
ant’s negligence. Assuming the husband 
does receive a benefit, is it great enough 
to outweigh the windfall of the defendant? 
As a practical matter the husband’s benefit 
only in receiving an intangible 
mental satisfaction by giving his share to 
his wife. Perhaps, behind the reasoning of 
the Kesler case was the feeling that even 
though a formal agreement had been made 
between the the husband would 
eventually receive some of the money which 
the wife recovered. If we accept the reason 
the court reach the conclusion 
that the court distinguishes the Flores case 
to suit its own purpose. Did not Mr. Flores 
receive a benefit by having his wife recover 
for her personal injuries? Assuming the 
spouses are on agreeable terms, it is a 
husband knows he is 
going to die to have his wife compensated 
for her injuries. We 
he is deceased that he has not been bene- 
fited. The benefit is at least equal to the 
mental satisfaction derived by giving up a 
cause of action through a formal agreement. 


seems 
case, 


consists 


spouses, 


gives, we 


benefit for a who 


cannot say because 


Suppose the relinquishment is made be- 
fore the accident. Would the court say that 
the husband was exercising sufficient con- 
trol to benefit by his own wrong? The 
wife could argue that he exercised control 
over the future right at a time when he was 
not negligent. At the time of the accident 
the right would be in her. Just what the 
supreme court will do with this problem 
remains to be seen. 


Effect of Section 171c 

Section 17le of the California Civil Code 
was cited in the Kesler case by the plaintiff 
in order to show a legislative intent to give 


the wife such control over her personal 


™ Case cited at footnote 1. 

























































injury money that her husband could not 
benefit enough to have the imputed negli- 
gence rule applied.” The court refused to 
rule on this section as the cause of action 
arose before the section was passed. In 
effect, 17lc gives the wife management, 
control and disposition of community moneys 
earned by her or received by her for her 
personal injuries. The husband has control 
over enough of the recovery to p*y ex- 
penses incurred by reason of the accident. 
Mrs. Kesler contended that because of the 
control over the money which she did not 
have before Section 171lc, her husband no 
longer benefits sufficiently to let the de- 
fendant escape liability. It is doubtful that 
the supreme court would agree. The cause 
of action is still community in which the 
husband has a one-half interest.* Even 
though he is not permitted to control the 
money recovered during his lifetime, he 
will get at least one half of it at her death.” 
Eventually he will take his share, and this 
fact would enable him to profit by his own 
negligence. 

If the wife were allowed to recover under 
the statute when the husband was negli- 
gent, disregarding any agreement, the court 
would be allowing a greater error than 
had it sustained the agreement. Under the 
statute, the husband still has a one-half 
interest, and to that extent he benefits. 





Under the agreement, he retains no monetary 
interest whatsoever and his only benefit 
is said to be that of relinquishing his right 
to damages. It would seem that if the court 
refused to let a spouse profit by exercising 
an agreement, it would not allow him to 
profit by retaining a one-half interest in 
the recovery. 

From the discussion presented here, agree- 
ments between spouses after the accident 
will be of little value where one of the 
spouses is contributorily negligent. Ther« 
is a slight possibilty that agreements before 
the accident would be valid. However, the 
court may invalidate such agreements if 
behind the reasoning of the Kesler case 
was the feeling that the husband would 
eventually get part of the recovery, or if 
the court felt that the spouses were trying 
to get around the contributory negligence 
of the husband. An agreement executed 
before the cause of action arose would be 
executed for the same purposes. The court 
may reason that a relinquishment before 
the cause of action is just as much a benefit 
to the husband because the agreement is of 
no value to the wife until the cause actually 
arises. It may reason that the benefit of the 
control arises when the accident occurs. 
At this time the husband is negligent and 
both spouses should be barred under the 
imputed negligence rule. [The End] 


CREDIT INSURANCE AND INDUSTRY__ 


| An analysis of the causes of business 
| failures in recent years indicates that a 
sizable percentage could have been avoided 
| by the coverage provided by a credit 
| insurance policy, according to J. L. Mc- 
Cauley, executive vice president of the 
American Credit Indemnity Company of 
New York. 

Addressing the ninth session of the 
New York Insurance Department’s third 
year of in-service training for examiners 
on the subject of “Credit Insurance,” Mr. 
McCauley observed that about 10 per 
cent of the failures in certain wholesale, 
manufacturing and service industries can 
| be attributed to noncollection of accounts 
| receivable rather than to inadequate sales 

volumes. 


“The real need for credit insurance,” 
he said, lies in the fact that “it guarantees 
that portion of working capital repre- 
| sented by insured accounts receivable. 


18 Case cited at footnote 1. 
1 California Civil Code, Secs. 161a, 171c. 
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In addition to that result, it provides a 
basis for extending credit. It backs the 
credit executive’s judgment and provides 
him with a yardstick on which to rely 
when approving all credits.” 

Contrasting credit insurance with fac- 
toring, the lecturer observed that “credit 
insurance companies are at a slight dis- 
advantage here because there are no 
regulatory bodies covering the factors’ 
activities. They do not come under the 
jurisdiction of state insurance depart- 
ments, nor are they governed by bank regu- 
lations; yet they offer real competition.” 

Speaking of the coinsurance feature, 
he pointed out that “unlike fire insurance, 
where co-insurance is used to guard 
against underinsurance, this feature is 
used in credit insurance to prevent over- 
insurance and does not deny the policy- 
holder recovery on the covered portion 
of any credit shipment.” 


““ California Probate Code, Sec. 201. 
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Rate Regulation v. Rate-Making 


By BERNARD R. STONE 


Mr. Stone, former Director of Insur- 

ance in Nebraska, is a member of the 
| Omaha law firm Matthews, Kelley, 
Fitzgerald & Delehant. He delivered 
this address last October at the tenth 
annual meeting of the National Associa- 
tion of Independent Insurers, which was 
| held in St. Louts, Missourt 





N DISCUSSING the present status of state 

regulation of rates after the lapsation of ten 
years since the insurance industry was put 
in a tailspin by the now famous case of 
U. S. v. South-Eastern Underwriters Associa- 
tion, 5 Fire AND CasuALty CAseEs 194, 322 
U. S. 533, I cannot but recall the 
of Chief Justice Stone in his dissent to the 
majority opinion. You will recall he de- 
clared that the action of the Supreme Court 
“in now overthrowing the precedents of 75 
years, governing a business of such volume 
and of such wide ramifications, cannot fail 
to be the occasion for loosing a flood of 
litigation and of legislation, state and na- 
tional, in order to establish a new boundary 
between state and national power, raising 
questions which cannot be f 


words 


answered for 
years to come, during which a great busi- 
ness and the regulatory officers of every 
state must be harassed by all the doubts 
and difficulties inseparable from a realign- 
ment of the distribution of power in our 
Federal system,” 

I believe it can honestly be said that 
the insurance industry was generally going 
through its natural progressive changes, 
meeting problems as they arose, up to that 
fateful day in 1944 when the Supreme Court 
declared that the business of insurance 
was commerce. From that day to this, the 
industry has been in doubt as to the future 
course of its regulation and control. 

With the action just taken by the Federal 
Trade Commission in the accident and 
health field, the question again becomes 
pressing. The rating laws which were en- 
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acted in the various states as a part of the 
system of state regulation following the 
adoption by Congress of Public Law 15 
have now been in effect for about eight 
years, and the industry is still involved in 
litigation and doubt over their meaning. 
The pulling and tussling that is going on 
between the so-called bureau companies 
and those classed as independents would 
seem to call for another look at these laws. 
On the hand the independent com- 
panies contend that some departments are 
using the laws to make rates by strict 
interpretations and by undue requirements 
for statistics, while on the other hand the 
bureau companies, particularly in the fire 
field, contend that the independents and 
those who may be partial subscribers at a 
bureau have no right to copy and use the 
bureau’s surveys, rate books, tariffs, town 
classifications and other material in making 
their filings. This question has come to the 
forefront recently in a hearing before the 
New York Insurance Department, which 
I will discuss later. 


one 


What are some of the complaints and 
contentions of the independents relative to 
administration of the rating laws? 

From the information I have gathered, it 
is felt by that certain states are 
attempting to make, rather than regulate, 
rates. They state that this is true where 
an independent and nonboard company at- 
tempts to deviate rate-wise, to broaden its 
policy coverage or to change rate-classifica- 
tion plans. They contend that some state 
insurance departments will not permit these 
changes or deviations without elaborate 
data which, in some instances, cannot be 
obtained. This is particularly true where 
the coverage is new and there is little or no 
experience available, or where the company 
does not have sufficient data of its own in 
the various territories and classifications to 
be credible. The tendency is to force the 
company to join a bureau, or to adopt the 
bureau rate. They contend this is left-hand 
rate-making—and in its practical effect, it is. 
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The independent companies also contend 
that some state insurance departments use 
the rating 

competition. 


laws to discourage reasonable 

Once bureau rates are ap- 
proved, there is a tendency to force every- 
body into line. If an independent attempts 
to file a different rate, the demand is for 
all kinds of data and statistics, 
result is to stall the matter for months. 
Finally, with time going by, there is noth- 
ing left for the independent company to do 
but to accept and file the bureau rate or 
to join the bureau and let it do its filing 
for it. It is said that even where the rates 
sought to be approved are the same as 
those approved for another company or for 
a rating bureau, some insurance depart- 
ments will require all kinds of supporting 
information although the data is in the files 
of the department in connection with the 
other approvals. There is no reason for 
a department to duplicate data or to ignore 
data already in its files. It is contended 
that some departments are going contrary 
to the plain language of the rating laws by 
using these strict interpretations, and that 
many times a newly formed, well-financed 
company will be required to use bureau 
rates even though its plan of operation is 
geared more nearly to that of some other 
independent company whose rates are ap- 
proved. These are only a few of the con- 
made. 


and the 


tentions 


Since, where there is so much smoke, 
there must be some fire, let’s go back to 
what was said at the time the rating laws 
were being developed and what protection 
for independents the rating laws themselves 
provide. 

I believe the drafters of the rating laws 
had definitely in their minds the statement 
of the House Judiciary Committee when it 
recommended Public Law 15. In case it 
has been forgotten, this statement was: 


“Nothing in this bill is to be so construed 
as indicating it to be the intent or desire 
of Congress to require or encourage the 
several states to enact legislation that would 
make it compulsory for an insurance com- 
pany to become a member of rating bureaus 
or charge uniform rates. It is the opinion 
of Congress that competitive 
sound financial 
interest.” 


rates on a 
basis are in the public 


Wherever the human element is involved 
in the administration of a law, there is 
apt to be a straying from the original in- 
tents and purposes with the passage of 
time. So that there would be no misunder- 
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Wherever the human element is in- 
volved in the administration of a 
law, there is apt to be a straying 
from the original intents and pur- 
poses with the passage of time. 
& 

standing, the drafters of the all-industry 
rating laws specifically provided in Section 
1 that nothing contained in the act 


intended (1) to prohibit or 
reasonable competition or 


was 
discourage 
(2) to prohibit 
or encourage uniformity in insurance rates, 
rating systems, rating plans or rating 
practices. As a further safeguard, the drafters 
added to the purpose section the following 
sentence: “This Act shall be liberally in- 
terpreted to carry into effect the provisions 
of this section.” 


As a still further safeguard, it was pro- 
vided in subsection (B) of Section 3 (mak- 
ing-of-rates provision) that except to the 
extent necessary to meet the provisions of 
that portion of the proposed statute pro- 
viding that rates shall not be excessive, 
inadequate or unfairly discriminatory, “Uni- 
formity among insurers within the scope of 
this section is neither required nor pro- 
hibited.” The fourth safeguard was placed 
in Section 4(B) (rate filings) in the lan- 
guage that “nothing contained in this Act 


shall be construed as requiring any insurer 


to become a member of. 
any rating 


, or a subscriber to 
organization.” This language 
was put in the rating laws to serve as a 
continuing guide and a constant reminder 
to all insurance departments in their ad- 
ministration of the rating laws in order 
that they might not stray from the original 
purposes of the law. 


While, on the whole, the departments 
have done a good job in the face of many 
confusing problems, some few have ap- 
parently overlooked these guides in passing 
on rates. While insurance is in such uni- 
versal use that it is affected with a public 
interest, it still is not a public utility. It 
is unlike our telephone system, our electric 
companies, our street railway systems and 
other public utilities of like nature. These 
are all virtual monopolies operating under 
a franchise given them by the people and, 
of course, their rates must be strictly 
regulated if the public is to be protected. 
Because of the absence of competition, the 
rates charged by a public utility must not 
exceed an amount necessary to provide a 
reasonable return on the investment. The 


IL J— February, 1955 





essence 
of ari 
of a fz 
In ¢ 
suranc 
absenc 
isura 
enterp 
petiti 
thous: 
panies 
anyth 
chise. 
depar 
main 
of the 
opini 
latory 
shoul 
conce¢ 
and 
conc: 
be ill 
the ¢ 
regu 
how: 
upo1 
utes 
by 
mini 
T 
that 
deni 
lega 
supt 
the 
S 
adn 
dis¢ 
not 
luc’ 
wh 
gel 
fre 
for 
mu 
an 
col 
on 
sta 
pe 
lay 
Se] 
ca 
pr 
ba 


th 
be 





in- 


fa 
ing 


ure 


Stry 
tion 
was 
‘age 
ibit 
ites, 
‘ing 
ters 
ing 

in- 


Ons 


TO- 
ak- 
the 
of 
ro- 
ve, 
ni- 
of 
ro- 
‘ed 
in- 
ict 
rer. 
t 


essence of a public utility is the absence 
of a risk element and the virtual guarantee 
of a fair return. 

the in- 


In contrast, the essence of 


surance business is the risk element and the 


very 


absence of a guarantee of a fair return. The 


insurance business truly represents free 
enterprise by reason of the wide-open com- 
petition which exists between’ literally 
thousands of agents and hundreds of com- 
panies, no one of which has a monopoly or 
exclusive fran- 


anything representing an 


chise. Such being the case, the insurance 
departments should be, and I believe in the 
main they are, liberal in their interpretation 
of the rating laws. The difficulty lies in the 
opinion apparently held by some rate regu- 


latory authorities that independent action 
should be more closely regulated than 
concerted action. Public Law 15 permits, 


and was intended to permit, noncompetitive 
concerted action—which otherwise would 
be illegal under certain federal statutes—on 
the condition that this action in concert be 
regulated by the states. Independent action, 
however, does not depend for its legality 
upon a special exemption from these stat- 
utes and should not be unduly hampered 


by state regulatory bodies in their ad- 
ministration of the rating laws. 
The theory as to concerted activity is 


that, when and to the extent the public is 
denied the benefits of competition, the 
legalized anticompetitive activity should be 
supervised in such a w ay as to compensate 
the public for the lack of competition. 


Some departments apparently are, in their 
administration of the rating laws, actually 
discouraging competition. Perhaps they are 
not intentionally but their re- 
luctance to approve new forms of coverage 
which involve departure from the 
general pattern results in this. They will 
frequently object to the approval of a new 
form on the ground that it will lead to 
multiplicity of forms with consequent chaos 
This attitude tends to dis- 
courage competition, since new forms are 
one of its and absolute 
stability is not a characteristic of a com- 
petitive market. Because the uniform rating 
laws enacted in most states provide for a 
separate fire rating and a_ separate 
casualty rating law, it is easy to raise 
procedural objections to new forms on the 
basis of these separately written rating laws. 


doing SO, 


some 


and confusion. 


manifestations 


law 


It is felt by many that a reappraisal of 
the rating laws is in order. This is now 
being urged by some of the bureau com- 
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2 
The insurance departments should be 
liberal in their interpretation of the 
rating laws, Mr. Stone states. 

* 


panies as a result of the recent decision of 
the New York Insurance Department in the 
matter of the independent fire filing by the 
Insurance North America. 
The Insurance Company of North America 
made an independent filing in New York 
December, 1953, for 
discuss the 
filings were 


Company of 


states in 
dwelling risks. I will 
New York filing, as all other 
similar. In its North America ad- 
vised it was withdrawing from the New 
York Fire Insurance Rating Organization. 
At the same time they filed printers’ proof 
pages of the rating organization’s rule book, 
town-classification 


and other 


only 


filing, 


dwelling schedule and 
list. The reproductions revealed a number 
of deletions, obviously of portions which 
North America 
irrelevant nature or merely of some classes 
they had chosen not to write. North America 
the 
contention 


considered to be of an 


was straightforward in admitting use 
of the bureau material. Their 
was simply that they considered the filings 
made by the bureau with the Department to 
be open for public inspection and use. The 
contention of the New York Fire Rating 
Organization was that the use of the bureau 
amounted to an unlawful appro- 
priation and an invasion of the property 
rights of the bureau. The bureau contended 
North America could not become 
rating services; 


material 


also that 
a partial subscriber to its 
that while it was possible for an insurer 
to operate as an independent, it would have 


to be independent for all classes of fire 
insurance written by it. 
In its decision, the New York Depart- 


ment held that the rating laws specifically 
permit an insurer to be a partial subscriber 
to a rating bureau. It also turned down 
the argument of the NYFIRO that the 
Department should protect its claimed com- 
mon law copyright and property right in its 
dwelling class rate filings and data support- 
ing the same because they were the result 
of a great deal of work and expense. To 
this argument the Department stated that 
it was not a court of law; that it cannot 
civil damages and its injunctive 
powers are limited; that the bureau’s remedy, 
if any, would have to be obtained in a court 
of law. 


assess 
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The New York Department held that the 
rating laws permit an independent insurer to 
use any supporting data filed with the depart- 
ment by a rating organization; that since the 
law permits the use by an independent insurer 
of all supporting information filed by a rating 
organization, it follows that the laws permit 
the use of the rate filings themselves. This 
decision upheld the claim by North:America 
that rate filings and supporting data are in 
the public domain and can be used by anyone. 
The New York Fire Insurance Rating 
Organization states that it is not going to 
take this decision without a fight, and that 
it is planning an appeal to the courts. 


A spokesman for one of the bureau com- 
panies has said that the question of the 
use by a partial subscriber or by an inde- 
pendent of the supporting information and 
data compiled by the rating organization 
was not of the same degree of importance 
when the rating were formulated, 
because the thought uppermost in the minds 
of the authors of the legislation was to 
permit rates to be made in concert by those 
companies who traditionally wished to do 
so. He states that the bureaus have spent 
millions of dollars in perfecting the system 
of fire rating, including the town gradings 
and other data which underlie rate deter- 
minations, and that the question involved 
is whether their property rights in this ac- 
cumulated material may now be invaded 
and used by companies acting independently 
outside the rating bureau. 


laws 


Another complaint by the bureau com- 
panies concerning the way rate regulatory 
laws are being administered in favor of in- 
dependents or partial subscribers comes 
from the development of package policies 
which combine several different kinds of 
coverage in one document. The all-industry 
rating bills contemplate the continuance of 
the separation of fire, casualty and inland 
marine insurances, and therefore require 
a separate testing of rate filings in each 
category. Under the present laws, package 
policies combining fire and casualty cover- 
ages require one of three different methods 
of handling: first, joint filing by fire, 
casualty and inland marine rating bureaus 
acting cooperatively; second, classification 
under only one of the three categories, fire, 
casualty and marine; or third, under a new 
miscella ous category which has now brought 
into existence a new bureau called the 
Multiple Peril Rating Bureau. Just how 
to handle these and similar new coverages 
under present rating laws is confusing to 
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the industry and insurance 


alike. 


departments 


In the last ten years there has been a 
great change inthe thinking of the insur- 
ance industry. At the time the all-industry 
rating laws were being formulated the 
great development of multiple-line under- 
writing had not occurred. Today every 
state but Ohio (and I understand they ex- 
pect to change that in the legislature in 
1955) permits multiple-line underwriting so 
that a company with multiple-line powers 
can write both fire and casualty business. 
Had this been the situation existing at the 
time the rating laws were being formulated, 
there would have been no reason to have 
separate fire and casualty rating laws, and 
the present confusion concerning to what 
category new types of policies should be 
assigned would not exist. To that extent 
the rating laws were obsolete almost as 
soon as they were passed. The trend toward 
multiple-line underwriting had its greatest 
growth immediately following the adoption 
of these laws. Actually there is nothing so 
sacred about the separation between fire 
and casualty business that there is any 
need to continue the cleavage. It has 
grown up in the past 50 years and is largely 
the result of a ruling by former Superin- 
tendent Appleton of the New York Insur- 
ance Department, who felt that the financial 
structure of the fire companies about the 
turn of the century was not sufficiently 
strong for them to write new lines of 
casualty coverages that were being developed. 
This ruling led to the organization and 
development of separate casualty companies. 
Now the trend is the other way. Fire and 
casualty companies are being merged and 
companies resulting from such mergers are 
being granted power to write both fire and 
casualty lines. If they have the power to 
write both lines, there is no reason why 
the coverages cannot be contained in one 
document and sold in one package. 


It would seem, in the light of the fore- 
going, that the time has arrived when we 
should make a reappraisal of our rating 
laws and determine if it would not be 
advisable to have one rating law cover both 
casualty and fire lines. Then the insurance 
departments would not have to concern 
themselves with the slot into which newly 
developed coverages should be put. The 
insurance industry should not be handi- 
capped with artificial barriers in its develop- 
ment of coverages which the public desires. 
At the same time there is much to be said 
for standardization. The promulgation and 
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use of standard policy forms has, over the 
years, inculcated in the minds of the public 
reliance upon the coverages being offered. 
When one has simply to say that he wants 
fire and extended coverage on his house and 
knows instinctively what coverage he is 
buying because of the standardization of 
such coverage, standardization is in the 
public interest. The same is true with re- 
spect to the standard automobile policy and 
other standard forms. Such a feeling of 
confidence on the part of the public is some- 
thing we should not cast aside too quickly 
in a mad competitive scramble. On the 
other hand, neither should the insurance 


industry be so handicapped by tradition that 
it does not meet the needs of the day. Let 
it not be said of the insurance industry 
that it is so wrapped up in red tape and 
so bound by tradition that it cannot keep 
pace with an ever-progressive people and 
provide for their needs and desires by the 
development of new and different types of 
coverage. Let’s take another look at our 
rating laws and their administration and 
see if they lend themselves to the present 
and provide the flexibility needed to keep 
in step with the progress of our times. 


[The End] 


MAJOR MEDICAL INSURANCE PROGRESS ANALYZED—- 


Major medical insurance was started 
as an experiment in 1948 to find an an- 
swer through insurance for the economic 
consequences of serious illness and in- 
jury, stated A. M. Wilson, assistant man- 
ager, Accident & Health Department, 
Liberty Mutual Insurance Company, in 
a speech presented at a joint group acci- 
dent and health insurance meeting of the 
3ureau of Accident & Health Under- 
writers and the Health & Accident Un- 
derwriters Conference held February 7-9, 
in Chicago at the Drake Hotel. 

In making that start at Liberty, he 
stated, we defined our objective. First, 
it was agreed that minor medical costs 
should not be paid, and thus the $300 
deductible was made a part of the policy. 
Second, it was agreed that we should 
not pay the entire cost in excess of the 
deductible. Thus, a 25 per cent coinsur- 
ance principle was established. Third, 
we desired broad coverage provisions, 
the liability for which could easily be 
established. Out of this came the idea 
of insuring against the expense incurred 
for medical care arising during the time 
the person was insured. Fourth, it was 
agreed that the insurer, through policy 
language, would have authority to de- 
mand that the expense be reasonable and 
the care necessary. The rate, too, was 
experimental, based upon the agreement 
that it would ultimately have to seek its 
own level out of the experience developed. 
Thus, the idea of major medical was born 
as an experiment to gain the knowledge 
of how to write it. 

One of the facts developed by the 
experiment on major medical with broad 
coverage, he noted, was that the cost can 
be high. The age, income and location 
| factors all had a striking effect upon 
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costs. The demand for coverage after 
retirement added a cost burden of tre- 
mendous proportions on the plan. It be- 
came evident that basic changes would 
have to be adopted in group reserving 
techniques if we were to honestly meet 
the challenge of major medical coverage 
for older people. With major medical 
placed at the tail end of the family of 
group coverages, he said, it became evi- 
dent that the amount left over was not 
sufficient to support broad coverage. This 
situation led to rationalization of major 
medical opinions out of which came cor- 
ridor deductibles, termination of benefits 
after a specified period of time, time 
limits for the deductible and exclusion of 
specific diseases. 

While the greatest number of people 
covered under major medical have the 
limited type plan geared to produce a 
low rate, it cannot be argued that this 
represents the people’s choice, Mr. Wilson 
stated. Their choice was not whether to 
buy broad or limited coverage, but merely 
to make a selection from what was of- 
fered. The handwriting on the wall is 
already clear that such limited plans will 
not survive, he said. 

He concluded that through major medi- 
cal insurance the insurance industry is 
provided an opportunity to build itself 
into an indispensable asset in our way of 
life. Whether it accepts the challenge is 
contingent upon the wisdom and courage 
of insurance management to set aside 
dollars now to build against the hazards 
of the future, rediscover the need for 
providing an insurance service, reinstitute 
research as an essential element of prog- 
ress and harness the knowledge of medi- 
cine to work for maintenance of the 
people’s health. 
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cere merger of a domes- 
tic insurance corporation with a foreign 
insurance corporation where there exists a 
common officer in the two corporations who 
has control of both through his ownership, 
directly or indirectly, of shares in the cor- 
porations, is not illegal under Section 1101 
of the insurance code.—The California In- 
surance Commissioner submitted the ques- 
tion to the Attorney General of whether 
the merger of a domestic insurance corpora- 
tion with a foreign insurance corporation, 
both of which have a common officer who 
has shares of stock in each corporation, is 
a violation of Section 1101 of the insurance 
code. Section 1101 provides: 


“An admitted insurer’s officers, directors, 
trustees and any persons who have authority 
in the management of the insurer’s funds, 
shall not, unless otherwise provided in this 
code: 


“(a) Receive any money or valuable thing 
for negotiating, procuring, recommending 
or aiding in, any purchase by or sale to such 
insurer of any property, or any loan from 
such insuref. 


“(b) Be pecuniarily interested as principal, 
co-principal, agent, attorney or beneficiary, 
in any such purchase, sale or loan. 

“(c) Directly or indirectly purchase, or be 
interested in the purchase of, any of the 
assets of the insurer.” 

The Attorney General ruled that the mer- 
ger did not violate the provisions of Section 
1101. He relied on the case of Pierce Insur- 
ance Company v. Matoney, 124 Cal. App. (2d) 
501, 269 Pac. (2d) 57, where the court held 
that a reorganization of a mutual corpora- 
tion into a stock corporation, as a result of 
which the entire equitable ownership was 
transferred from the mutual policyholders to 
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the stockholders of the stock company, was 
not a “sale” within the meaning of Section 
1101. The court said: 


““ 


In the instant case, there was no such 
sale. At the time and after the transforma- 
tion, respondent owned its assets and con- 
tinued It was a continuation of 
the same corporation by the process of com- 
pliance with chapter 9A and the amendment 
of its articles of incorporation. This court 
is of the opinion that section 1101, supra, 
has no application to the facts presented in 
the case before it.” (Italics supplied.) 


to do so. 


In this case a hearing was denied by the 
supreme court. As thus construed, the At- 
torney General said, it would seem the Sec- 
tion 1101 applies to an alienation of the 
assets of a corporation to third parties, but 
not to a situation where the legal ownership 
remains in the same corporate entity or a 
continuation thereof. 


under 

con- 
solidation of two corporations is not a dis- 
solution of but the surviving or 
consolidated corporation is a continuation 
of the merged or consolidated ones. (See 
Mercantile Trust Company v. San Joaquin 
Agricultural Corporation, 89 Cal. App. 558, 
265 Pac. 583; Mutual Building and Loan As- 
sociation v. Wiborg, 59 Cal. App. (2d) 325, 
139 Pac. (2d) 73.)—Opinion of the California 
Attorney General, November 30, 1954. 


He said that it clear that 
the California decisions a merger or 


seems 


either, 


G EORGIA—A corporation’s plan is not 
XN one of insurance or indemnity where 
there is no assumption of a risk of loss 
by the corporation based upon some con- 
tingent or future events.—The question of 
whether a proposed plan of a tobacco cor- 
poration would constitute doing an insur- 
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ance business within the meaning of the 
laws of Georgia was asked of the Attorney 
General by the Insurance Commissioner. 


The proposed plan would cover the em- 
ployees of the corporation and their im- 
mediate families, that is, any unemployed 
husband or wife and minor children. Con- 
tribution would be made by the employees 
on a voluntary basis and would be‘ deposited 
in a fund to be administered by a board 
composed of employees. Contributions of 
the employees would be deducted from 
their pay roll. The employees and their 
families would be provided with medical 
treatment and hospitalization by designated 
doctors at designated hospitals. Both the 
employer and the employees would have 
the right to voluntarily discontinue the 
plan. No coverage would be supplied if 
the employee is protected by workmen’s 
compensation insurance. A top level of 
benefits would be established. The board 
would annually fix the payments that would 
be required of the participants of the plan, 
and distribute any surplus. The fund would 
be underwritten by the corporation. Pro- 
vision would be made for the adoption of 
rules and regulations governing the ad- 
ministration of the fund. 


The Attorney General ruled that the 
proposed plan did not constitute doing an 
insurance business. He said that the plan 
contained no assumption of risk by the 
corporation. The mere underwriting of 
the fund was not considered to be an as- 
sumption of the risk. The fact that there 
was no consideration inuring to the cor- 
poration was noted. 
nonprofit 


The plan creates a 
association, he stated, since it 
contemplates an annual distribution of sur- 
plus, if any, among the participants. 

The law on the subject was summarized 
as follows: 

“Insurance involves distribution of a risk, 
and whether a contract 
of insurance, or 


(or plan) is 
indemnity, each involves 
contractual security against anticipated loss, 


one 


and there must be a risk of loss to which 
one party may be subjected by contingent 
or future events and an assumption of it 
by legally binding arrangement by another. 
(Jordan, Supt. of Ins. v. Group Health Assn., 
107 Fed. 2nd., 239).”—Opinion of the Georgia 
Attorney General, January 26, 1955. 


N ARYLAND—The Maryland Insurance 
o Commissioner may require applicants 
for licenses as insurance advisers to submit 


Attorneys General 


to a comprehensive examination covering 
all important fields of insurance.—An inter- 
esting problem involving the licensing of 
insurance advisers was posed by the In- 
surance Commissioner to the Attorney 
General. The facts were as follows: 


A candidate for a license as insurance 
adviser (whose application stated that he 
did not give advice with respect to life in- 
surance) refused to take an examination 
which included life insurance questions. 
He insisted that he be examined and given 
a license limiting him to act as an insurance 
adviser for fire, casualty and miseellaneous 
lines only. 


The Attorney General referred to Article 
48A, Section 119, subsections 4, 5 and 6, of 
the Annotated Code of Maryland, 1951 
edition, which provides: 


“(4) The Insurance Commissioner 
issue an insurance adviser’s license to any 
person who is a legal resident of this State, 
or who is a non-resident licensed as an 
insurance adviser in the State of 
dence, hereinafter designated as a licensee, 
who is trustworthy and competent to act 
as an insurance adviser in such manner as 
not to jeopardize the public interest and 
who has complied with the pre-requisites 
herein prescribed. 


may 


his resi- 


“(5) Before such license or any 
renewal thereof shall be issued by the Com- 
missioner there shall be filed in his office 
a written application therefor. Such appli- 
cation shall be in the form or forms and 
supplements thereto prescribed by the Com- 
missioner and. shall contain such informa- 
tion as he may require. 


any 


“(6) The Commissioner shall, in order 
to determine the trustworthiness and com- 
petency to act as an insurance adviser of 
each individual applicant for such license, 
require every such individual to take and 
pass, to the satisfaction of the Commissioner, 
a personal written examination. In the 
case of application for renewal license, such 
examination shall not be required, 
the Commissioner determines that such ex- 
amination is necessary in order to determine 


unless 


the trustworthiness or competency of such 
individual.” 


He noted that Section 119 
authorized the issuance of a restricted or 
limited insurance adviser’s license, but that 
wide discretion was vested in the Commis- 


nothing in 


sioner since the examination must be passed 
to his satisfaction. He ruled that the 
Commissioner could require that insurance 
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advisers be competent in all fields of insur- 
ance.—Opinion of the Maryland Attorney 
General, November 29, 1954. 


ee teat school district may 
I purchase boiler insurance covering 
physical damage to school property, but may 
not purchase boiler insurance covering dam- 
age to property of others or bodily injury, 
including death, sustained by persons other 
than employees of the school district—The 
attorneys for a district asked the 
Attorney General whether the school board 
may legally pay the premium on a boiler 
insurance policy which not only 
school district property but also the property 
of others and bodily injuries sustained by 
persons who are not employees of the school 
district. The Attorney General ruled that 
there is no authority for the purchase of 
this public liability insurance by the school 
board. 


school 


covers 


He stated that under Minnesota Statutes 
1953, Section 125.06, subdivision 4, the 
school board is authorized to procure in- 
surance on schoo! property. He noted that 
the district may secure a policy of boiler 
explosion insurance covering physical dam- 
age to the property of the district, but said 
it was his opinion, particularly in view of 
the fact that the district may purchase the 
limited coverage referred to, that the district 
would not have the authority to pay an 
additional premium on a policy which would 
include damage to the property of others 
and for bodily injury, including death, sus- 
tained by persons who are not employees of 
the school district. The board would need 
statutory authorization before it could pur- 
chase public liability insurance, he said.— 
Opinion of the Minnesota Attorney General, 
November 22, 1954. 


EVADA—tThe “membership fees” ex- 

acted by a mutual insurance company 
are premiums and, consequently, are subject 
to the state total premium income tax.—The 
question of whether the “membership fee” 
charged by a mutual insurance company 
was in fact a premium charge and thus 
subject to the total premium income tax was 
asked of the Attorney General by the Nevada 
Insurance Commissioner, 


The facts were briefly as follows: An 
insurance company in the issuance of its 
policies made an initial charge consisting of 
two components denominated “membership 
fee” and “premium.” The amount of the 
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“membership fee” is determined by the types 
of coverage provided with the total amount 
of “membership fee” paid in individual cases 
varying accordingly. In an individual case 
the “membership fee” is paid only once for 
each type of coverage. The insurance com- 
pany, in submitting its annual statements to 
the Insurance Commissioner, set forth its 
“membership fees” separate ftom its—“pre- 
miums written” and has in the past paid the 
2 per cent total premium income tax on the 
premiums only and has not paid any tax on 
the “membership fees” collected. The com- 
pany contended that the “membership fees” 
should not be considered premium. 


The Attorney General ruled that the 
“membership fee” was a part of the premium 
and should be taxed accordingly. He said 
that it appears that the insurance company 
relies principally upon the case of State 
Farm Mutual Automobile Insurance Company 
v. Carpenter, Insurance Commissioner, 87 Pac. 
(2d) 867, which was decided in 1939 by the 
California Supreme Court. There the court 
held that the “membership fees” collected 
were no part of the premium and thus not 
subject to the gross premium tax of the 
state. The premium tax law of California, 
he stated, is similar to that of Nevada with 
the language “gross premiums” correspond- 
ing to the language “total premium income” 
in the Nevada law. He noted, however, that 
recent litigation in California involving the 
same company has been settled by com- 
promise and that the company is now pay- 
ing the California gross premium tax on 
what it denominates as “membership fees.” 

The Attorney General relied mainly on 
the Duel cases (Duel, Commissioner of Insur- 
ance v. State Farm Mutual Automobile Insur- 
ance Company, 1 N. W. (2d) 887, 2 N. W. 
(2d) 871, 324 U. S. 154), decided in 1942 by 
the Wisconsin Supreme Court and affirmed 
on appeal by the United States Supreme 
Court. The court held that the ‘“member- 
ship fee” is a part of the premium, and that 
the exaction of the “membership fee” con- 
stituted a splitting of the premium in viola- 
tion of statutory reserve requirements. 

The Attorney General recognized that the 
question before him concerned the tax on 
total premium income rather than statutory 
reserve requirements, but said that he was 
of the opinion that the same reasons for 
holding the “membership fee” to be a part 
of the premiums for reserve purposes apply 
equally with regard to total premium in- 
come.—O pinion of the Nevada Attorney Gen- 
eral, December 29, 1954. 
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New York Department Kept Busy 


The New York State Insurance Depart- 
ment on January 27, 1955, denied the petition 
of the New York Fire Insurance Rating 
Organization and eight individual members 
for a hearing as aggrieved parties in con- 
nection with the rate filings made for dwell- 
ing classes by the Allstate Insurance Company. 
The procedure upon which the petitioners 
relied in requesting a hearing was found in 
subsection 3 of Section 186 and Section 
186-b, which read, respectively, as follows: 


“Proceedings under this section may be 
instituted upon the initiative of the super- 
intendent or upon written application to 
the superintendent by any aggrieved person 
9 organization for a hearing if the super- 
intendent shall find that the application is 
made in good faith and that the grounds 
otherwise justify holding such a hearing. 


“Any insurer or rating organization ag- 
grieved by any order or decision of the 
superintendent made without a_ hearing, 
may, within thirty days after notice of the 
order to the insurer or rating organization, 
make written request to the superintendent 
for a hearing thereon. Pending such hear- 
ing and a decision affirming, reversing or 
modifying his previous action the superin- 
tendent may suspend or postpone the effec- 
tive date of his previous action.” 


It was held that the petitioners were not 
“aggrieved” parties within the meaning of 
that term as used in the above-mentioned 
statutory provisions, but that even if they 
were their petitions failed to allege facts 
making a prima-facie showing of a violation 
of law as required by Section 186(3). 


The petitioners’ position seemed to be that 
unless the rates of Allstate correspond with 


State Department Rulings 


those of the rating organization, they are 
unfairly discriminatory, inadequate and un- 
reasonable. They argued “that for over 
forty years in this state rates in these dwell- 
ing classes have been uniform and in our 
opinion they have been uniform because 
required to be so by law; that the only 
exception to that were the exceptions that 
are set forth in the act which exempts cer- 
tain types of companies such as reciprocals 
and others from the operation of the pro- 
visions of the rating law * It was 
maintained by them that the Allstate situa- 
tion “tends to break down the salutary 
rating machinery that has been built up in 
this state over a period of many years.” 
They further alleged that by reason of 
Allstate’s being permitted to sell a similar 
product, a standard fire insurance policy, at 
a rate which is approximately 20 per cent 
lower than the rates filed by the New York 
Fire Insurance Rating Organization, which 
are binding upon all the members and sub- 
scribing companies, these other companies 
cannot successfully compete under the law. 

The Department stated that the true con- 
struction of subsection 3 of Section 186 and 
Section 186-b is not to be found in any 
conceptualistic discussions as to the mean- 
ing of the expression “aggrieved” party 
found in the numerous decisions submitted 
in the briefs, without considering the legis- 
lative history of these provisions. 

It said that the provisions were added in 
1948 by Chapter 618, as a part of a general 
revision of Article VIII, which was a part 
of a legislative program to incorporate in 
the article the basic provisions contained 
in the Model Fire and Casualty Rate Regu- 
latory Bills recommended by the National 
Association of Insurance Commissioners in 
1946 for adoption by the states. 
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Following the decision in U. S. v. South- 
Eastern Underwriters Association et al., 5 
FirE AND CASUALTY Cases 194, 322 U. S. 
533 (1944), it noted that the insurance in- 
dustry formed a committee known as the 
All Industry Committee, and the National 
Association of Insurance Commissioners 
assigned the Committee on Rates and Rat- 
ing Organizations to give consideration to 
the various aspects of rate regulation and 
to draft model bills with respect to such 
regulation in the fire, casualty and surety 
insurance fields. Sections 186(3) and 186-b 
in the New York insurance law stem from 
the model bills. 


After making an analysis of the model 
bills, the Department stated that it is clear 
that: “(1) it would be inconsistent with 
the general purposes of the mode] bill and 
the New York amendments to permit a 
rating organization and its affiliated com- 
panies to intervene in a proceeding involv- 
ing an independent rate filing, since -such 
intervention would have the effect of a re- 
straint on competition in pricing practices of 
their competitor, and (2) the specific pro- 
visions of the model bill and the New York 
amendments do not intend that such rating 
organization and its affiliated companies 
shall have the standing of an aggrieved 
party so as to entitle them to a hearing 
before the Commissioner or Superintendent 
of Insurance with respect to an independent 
filing of rates of a competitor.” 


In regard to another problem confronting 
it, the Department held that it does not 
have the power to rule on the question of 
whether the original broker or the new one 
commissions on installment 
payments for term policies. Deputy Super- 
intendent of Insurance Donald S. Mac- 
Naughton pointed out that there is no 
section of the state insurance law which 
specifically sets forth under what circum- 
stances a broker has earned a commission. 
He stated that “the right of a broker to 
receive commissions is based on contract 
which is governed by principles of common 
law.” The question of who is entitled to 
the commissions, he added, “must be re- 
solved by the parties to the contract, or 
should they fail, by a court of competent 
jurisdiction.” 


is entitled to 


The qualifying rules for paying training 
allowances to new life agents under Section 
213 of the insurance law have been eased. 
Under the rules, as amended by Deputy 
Superintendent Adelbert G. Straub, Jr., a 


116 


company may pay full training allowances 
to agents when they leave college although 
they may have been licensed as an agent 
while they were a regular undergraduate 
day student, provided they comply with the 
other minimum rules. 


The Department is keeping a record of 
attorneys, agents and representatives who 
appear before it on behalf of any person, 
firm or corporation subject to its jurisdic- 
tion and who receive a fee. The record of ap- 
pearances, which is open to public inspection, 
is now required by Section 166 of the exec- 
utive law enacted by the 1954 legislature 
to be effective January 1, 1955. The new 
statute does not apply to an attorney who 
is on the regular payroll of the employer 
for whom he appears or to persons who do 
not receive a fee. A letter by a practicing 
attorney or other person, written on behalf 
of a person subject to the Department's 
regulation, will be considered to be an 
appearance under the new law but a tele- 
phorie call will not. 


California Answers Inquiries 


In answer to inquiries regarding the classes 
of insurance required to be included in the 
California Certificate of Authority of an in- 


surer making use of the special home owners | 


comprehensive form (Standard Forms Bu- 
reau Form 188NS (June, 1954)), the Calli- 
fornia Insurance Commissioner advised in 
Bulletin No. 144 that insurers authorized to 
transact fire, miscellaneous, plate glass and 
burglary insurance in California may issue 
this form in connection with policies of fire 
insurance covering dwelling buildings only. 


The inquirers have also been advised that 
insurers need not be authorized to transact 
sprinkler or boiler and machinery insurance 
if such form is not knowingly attached to 
policies covering sprinklered dwellings or 
which contain boilers, tanks, pressure vessels, 
engines, wheels, electrical machinery or ap- 
paratus connected therewith or operated 
thereby beyond that which is normally ex- 
pected. in a dwelling building. 

The California Insurance Department has 
also issued Ruling No. 80A which amends 
Section 2294 of the rules and regulations of 
the: Insurance Commissioner for the valua- 
tion of properties and securities in 1954 an- 
nual statements. (See last month’s 
for a discussion of the amendment.) 
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A Tax Investment Problem 


Long Term Leases—Problems of Taxation, 
Finance and Accounting. Albert H. Cohen. 
University of Michigan Press, Ann Arbor, 
Michigan. 1954. 149 pages. Paper-bound, 
$2; cloth-bound, $2.50. 


The book begins with a discussion of the 
structural changes in capital markets, point- 
ing out that there have been fundamental 
shifts in the sources of capital in the United 
States which have caused changes in methods 
of financing and the introduction of new 
types of financial instruments and trans- 
actions. The institutional investor is now a 
large source of investment funds, and some- 
times by choice, and sometimes under a 
provision of law, uses long-term debt issues. 
Next, the author leads the reader through 
the historical development of the long-term 
lease as a financing device. The gathering 
of much of the data for this chapter was 
made possible because a number of insur- 
ance companies made available to the author 
details of their specific lease agreements 
and their policies toward lease investments. 


No book on lease investments is complete 
without a discussion of their income tax 
effects, as is pointed out: 


“Almost any analysis of long-term leasing 
as a financing device advances the conten- 
tion that leasing possesses certain distinct 
advantages over direct ownership purely 
because of the treatment accorded leases 
under the Federal income tax law. Although 
the transaction most frequently referred to 

involves the sale and lease-back of 
corporate property, any generalization con- 
cerning purported tax advantages must con- 
sider also the possibility that there may be 
financing by means of leasing. in lieu. of 


purchasing. This is true of the case. in 


Books and Articles 


which a lessor acquires and improves prop- 
erty to the specifications of a lessee which 
has committed itself to occupy the property 
under the provisions of a long-term lease. 
Certainly such a 
terialiy different in its financing aspects 
from one in which property previously 
acquired is sold and then leased back, except 
insofar as the possible application of the 
financing proceeds is concerned. 


transaction is not ma- 


“Among the most frequently cited ad- 
vantages arising from the differing tax treat- 
ments of leasing versus owning is the fact 
that the lessee is entitled to a tax deduction 
for ‘rentals’, while the owner of property 
is entitled to a deduction for ‘depreciation’ 

In practical terms, this difference 
means that a taxpayer occupying property 
under the provisions of a long-term lease 
will be entitled to deduct in full all of the 
occupancy costs incurred. If the rentals 
under the leasing agreement have been 
established in a manner which will allow 
the lessor to recover the cost of the leased 
property in full over the term of the lease 
and, in addition, to secure a return which 
is the equivalent of interest on the diminish- 
ing investment in the leased property, then 
in fact it can be said that the lessee is being 
allowed to deduct the sum of the following 
items for tax purposes. 


“1. The original cost of the leased prop- 
erty to the lessor, which for the moment 
may be assumed to be the fair market value 
of the property at the time the lease is 
executed, 


“2. The payments of ‘interest’ to the 


lessor over the term of the lease. 
“If there is to be any real difference in 


the tax consequences of leasing rather than 
owning, therefore, there must be either some 
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quantitative difference in the dollar amount 
of the tax deductions to which a lessee 
would be entitled under the leasing agree- 
ment as compared to the amount of tax 
deductions available to an owner, or an 
opportunity under the lease agreement to 
deduct for tax purposes the same aggregate 
amount within a shorter period of time. 


“It seems obvious, therefore,‘ that what 

may appear to be potent advantages to the 
lessee under long-term lease may be equally 
potent disadvantages to the lessor, since 
the lessor under the typical lease financing 
transaction may simply assume the same 
position of ownership as that which might 
have been retained by the lessee. Thus, 
if the lessee could deduct for tax purposes 
the cost of certain leased properties over 
the life of a twenty-year lease while these 
same properties would be depreciable to an 
owner only over a forty-year life, the ad- 
vantage to the lessee of the shorter period 
for tax recovery becomes the disadvantage 
of the lessor. Similarly, if one of the tax 
advantages of the lease agreement to the 
lessee lies in the fact that the rental pay- 
ments include an amount which is in reality 
‘land occupancy costs’ which would not be 
deductible to the owner of land, then the 
lessor is burdened with a corresponding 
disadvantage in that it will be receiving 
rentals against which no corresponding de- 
duction for depreciation will be allowed for 
tax purposes. 
% any long-run benefits of leasing 
which depend upon the future level of tax 
rates and the continuing interpretation of 
the tax law and regulations as they are 
interpreted at the present are necessarily 
speculative, and changes conceivably could 
occur.” 

Chapters V and VI discuss “The Financ- 
ing Aspects of Long-Term Leasing,” and 
“The Accounting Presentation of Long-Term 
Leases.” 


Nebraska 


Insurance Laws of the State of Nebraska. 
State of Nebraska, Department of Insur- 
ance, Lincoln 9, Nebraska. 466 pages. $3. 

This is a reprint of all the laws pertaining 
to insurance regulation in the State of 
Nebraska. This volume has been prepared 
in loose-leaf form so that revisions may be 
made from time to time, as required. The 
Director of Insurance keeps a file of all 
holders of this book so that supplementary 
pages can be mailed automatically as they 
are prepared. 
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ARTICLES 


Atticles of interest in other 
legal publications 


















Federal Employers’ L‘ability Prioj 
to the 1939 amendment to the Federal En 
ployers’ Liability Act, it was required that 
the employee be engaged in interstate com 
merce at the moment of injury in order t 
obtain benefits from the act. Today, say 
the author, the test of employment in inter 
state commerce is simple: “Did the em 
ployee have any duties which furthered in 
terstate commerce? Did he in any way 
affect interstate commerce ?” 
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The 1939 amendment recognized the ne 
cessity of practicable operation of law: The 
language is clear and strong; and old, inap- 
plicable rules are abandoned. This artick 
points out that under the revamped act ai 
“injury need not grow out of a single oc. 
currence. An action may be maintained t 
recover for a condition of ill being resulting 
from a series of incidents or a continuous 
wrong.” Appropriate cases are cited an 
the scope of the act is carefully spelled out 
The author is a Chicago attorney.—Dooley 
“The Scope of the 1939 Amendment to the 
Federal Employers’ Liability Act,” De Pan 
Law Review, Autumn-Winter, 1954. 
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Liability Risks of Accountants . . . Un 
der certain conditions, a public accountant 
is liable for negligence, not only to his 
clients but also to third parties. When thir 
parties rely on his report, even though he 
has no contractual arrangement with them, 
he may be held responsible if fraud is 
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1 +e 
proved. Since the relationship between an} °?'© 
accountant and his client is essentially a con-] Mr. 
tractual one, he must have a clear under-}for pe 
standing with the client as to any limitations (1) 
imposed on his work by the client or by se 
circumstances. m 

case 

Claims brought against accountants by]will « 
clients are usually based upon the failure offand z 
the auditor to discover irregularities; those}$725 
brought by third parties usually will be in (2) 
connection with companies which have failed]. ~~” 
with resulting losses to creditors or investors _— 
In the latter case, the accountant’s com- 4 
ments in his reports, and his working papers, ol 
will receive a thorough inspection. “For- = 
9 ; a , tthe 1 
tunately,” states the article, “insurance pro- 

tection is available to accountants.”—Queenan, | "©" 
“Facing Legal Liability Risks in a Public]! ‘ 
Accounting Practice,” Journal of Account-| In 
ancy, November, 1954. plans 
IL J— February, 1955} The’ 
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Group Insurance 
for Retired Employees 


Our noninstituiional population includes 
more than 13 miltion persons aged 65 years 
the Bureau of the 
Avthur G. Weaver, director 
of group research, John Hancock Mutual 
Life Insurance Gompany, in a speech pre- 
sented at a joint*group accident and health 
insurance meetiny of the Bureau of Acci- 
dent & Health Underwriters and the Health 
& Accident Underwriters Conference held 
February 7-9, in ‘thicago at the Drake Hotel. 
Less than 25 per cent of the persons in this 
age group are i the labor force; the re- 
mainder are dependent upon pensions, ac- 
cumulated savings, relatives or the state for 
their financial sypport, he said. 


Ww over, according to 


Census, stated 


increasingly aware of a 
responsibility to’ provide pensions for their 
retired employces, he noted. The availa- 
bility of group tife and group accident and 
health insurance 
logical extensio} 


Employers are 


for retired employees is a 
of this responsibility. 
Mr. Weaver Stated that group insurance 

for pensioners cin be costly for two reasons: 
(1) Claim r: 


increase 


for most group 
with increased age. In the 
$1,000 of insurance 
a claim for $1,000, 
actuarially at about 


tes cover- 
ages 

: og 
case of group 'fe, each 
will eventually: become 
and at age 65 *s valued 


(2) Most ensployers can expect a gradual 
increase in the number of their pensioners. 
The rate of increase will vary by company 
and will depeiid upon such factors as the 
present distrilution of employees by age, 
the rate of labor turnover, future employ- 
ment policy atid the eligibility requirements 
for the benefit. 

In the case of noncontributory group life 
plans, future gross costs to the employer 


The Coverage 


may eventually increase by 100 per cent 
or more, he stated. Where the active and 
retired employees contribute $.60 per month 
per $1,000, the the employer 
gross cost is much more rapid and may 
eventually be 500 per cent or more. This 
is because the employer’s the 
gross cost for the insurance on his active 
employees is less than his share for the 
insurance on his retired employees. Accord- 
ing to available data, hospital and surgical 
claim costs may also be expected eventually 
to increase substantially if the employer ex- 
tends existing coverages without restriction. 


increase in 


share of 


Faced 
costs if 


with substantially higher future 
group insurance is extended to 
pensioners, the employer may wish to con- 
sider some modification in benefits. Today, 
for example, most plans continuing group 
life on retirement reduce the benefit to a 
flat dollar amount or by a flat percentage, 
usually 50 per cent or less. 


The problem of reduced benefits 
hospital, surgical and medical expenses is 
more complicated, Mr. Weaver said. 
gested modifications include: 


(1) A lifetime limit providing that hos- 
pital and surgical expense benefits would 
continue after retirement, subject to an 
over-all dollar limit for all claims. If the 
lifetime limit selected is $500, the annual 
claim cost for the pensioner might be double 
that for the employee. A possible variation 
might be to have separate payment limits 
for hospital and surgical charges. 


tor 


Sug- 


(2) An annual limit providing that hos- 
pital and surgical expense benefits would 
continue subject to 
over-all dollar limit for all claims incurred 
in any 12 months. If the 
annual limit is the maximum amount ap- 
plicable to any one disability or surgical 
operation, the annual claim the 


after retirement, an 


consecutive 


cost for 
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PERSONS AND EVENTS 


Leffert Holz, a well-known New York 
City real estate lawyer, has been appointed 
Insurance Superintendent of the State of 
New York by Governor W. Averell 
Harriman. Adelbert G. Straub, Jr., has 
been performing as Acting Superintend- 
ent since the resignation on February 1 
of Alfred J. Bohlinger. 

Other new Insurance Commissioners 
are F. Britton McConnell, California; 
Thomas J. Spellacy, Connecticut; Charles 
R. Howell, New Jersey; and Joe B. 
Hunt, Oklahoma. 

The Bureau of Accident and Health 
Underwriters has announced that it will 
hold its annual educational seminar on 
individual accident and health insurance 
on May 24-25 at the Hotel Biltmore, 
New York. 

The Practising Law Institute, which 
is conducting a tax clinic to explain life 


pensioner might be two or three times that 
for the employee. 

(3) Coinsurance providing a fixed per- 
centage of the benefits payable to employees. 
If a figure of 50 per cent is used without 
a lifetime or annual limit, the annual claim 
cost might be double that for the employee. 

(4) A deductible whereby the first $50 
or $100 of expense per disability is paid 
by the pensioner. This approach is used in the 
major medical expense coverage in 
junction with coinsurance. 


con- 


University of Miami Holds 
Insurance Law Conference 


The third annual Miami Insurance Law 
Conference and Florida Bar Pre-Convention 
Legal Institutes will be held March 28-30, 
1955, at the Roney Plaza Hotel, Miami 
3each, Florida. Some of the papers to be 
presented are “The Insurance Department’s 
Responsibility in the Regulation of That 
3usiness in the State of Florida,” by J. Edwin 
Larson; “Supervision of Insurance,” by 
Joseph A. Navarre; “Competition in Insur- 
ance—Yesterday, Today and Tomorrow,” 
by Henry S. Moser; “The Problem of 
the Financially Irresponsible Motorist,” by 
Joseph P. Craugh; “Accident and Health 
Insurance Development: Competition v. 
Law,” by John P. Hanna; “Agency as Re- 
lated to the Insurance Business,” by John 
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insurance problems, has scheduled a pro- 
gram on partnerships and closed corpo- 
rations for March 18-19, and one on 
corporations for April 22-23 


Herbert R. Hill, CLU, of the 
Insurance Company of Virginia, 
been elected president of the Life Un- 
derwriter Training Council at the seventh 
annual meeting of its board of trustees, 
held February 11 in New York City. Mr. 
Hill Edmund L. G. Zalinski, 
CL, New York Life 


Insurance Company. 


Life 
has 


succeeds 
vice president, 
At the forty-eighth annual meeting of 
the Life Underwriters [ 
Canada held on January 28 in Toronto, 
C. W. Mealing, C. L. U., a Toronto 
the North American 
Life Assurance Company, was elected 


Association of 


representative of 


president of the association. 


M. Breen; “Unsolved Factors in Claims for 
Loss of Hearing,” by Floyd E. Frazier; and 
“Tontine Policies and Their Use Today,” 
by Herbert A. Kuvin. 

This conference is sponsored by the 
School of Law, University of Miami, Coral 
Gables, Florida, through the foresight of 
Dr. Russell A. Rasco, its dean. The insur- 
ance conferences have attained such recogni- 
tion that the Florida Bar has asked that 
it be part of its Pre-Convention Legal 
Institute. 


Rate Bureau Turned Down 
in North America Case 


North America is entitled to subscribe 
partially to the New York Fire Insurance 
Rating Organization’s services and to use 
its rating schedules, according to New York 
State’s highest court, the Court of Appeals, 
which denied the motion of NYFIRO for a 
stay in the effective date of North America’s 
10 per cent reduction in dwelling classes 
and also denied a motion to review and 
reverse the decision of the New York In- 
surance Department in the matter. 

See “State Department Rulings,” page 115, 
for a summary of the New York Insurance 
Department’s decision on NYFIRO’s pe- 
tition alleging that Allstate, which is using 
rates 20 per cent off those of NYFIRO on 
dwelling classes, is charging illegal rates 
unsupported by proper data. 


IL J— February, 1955 
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NEGLIGENCE 
Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Traffic Control Box 
Not Defect in Street 


A traffic control box mounted near a curb 
at head height did not constitute a defect 
in the street which would render a munic- 
ipality liable to a pedestrian who sustained 
injury when he struck it with his head. 
Kansas Supreme Court. 


Che plaintiff sustained an injury when he 
struck head control 
vhich was mounted at approximately head 


his on a traffic box 


height near a curb. The accident occurred 
aiter plaintiff had parked his ear, locked his 
to step the curb 
He brought an action against 


and started on 


and sidewalk. 


door up 


The lower court over- 
to the An 
appeal from the order overruling the de- 


the municipality. 


ruled a demurrer complaint. 


murrer was taken to the state supreme court. 


Held: Judgment reversed and the case 
remanded with directions to sustain the de- 
murrer and render judgment for the munic- 
ipality. The court noted that the placing 
of the traffic control box on the street and 
its continued operation was admittedly a 
governmental function. It stated that the 
main question before the court was whether 
the placing and continuous maintenance of 
the traffic control box in a position where 


Negligence 


Selected Decisions 
from All Jurisdictions 


] 


tis to be 


the plaintiff could hit his head on it 
regarded as defect in the 
city’s street for which it is liable in a civil 
action. It said that the municipality 
not liable unless the box constituted a de- 
fect in the city street. (See, for example, 
Linderholm v. Ekblad, 92 Kan. 9, 139 Pac. 
1015, and Hibbard v. City of Wichita, 98 Kan. 
498, 159 Pac. 399.) 


constituting a 


Was 


The court stated that it was neither pre- 
pared nor disposed, under the facts, to hand 
making the traffic box a 
the The court recognized 
that fire alarm and 
untold devices could then be considered as 
defects in the street under such a holding. 
—Freeburne v. City of Emporia. Kansas Su- 


June 12, 1954. 4 NEGLIGENCI 


down a decision 


defect in street. 


boxes fire plugs and 


preme Court. 


Cases (2d) 3. 


Humanitarian Doctrine Applied 


Where plaintiff was seen in a position of 
imminent peril at a point where the 
prompt action of the engineer would have 
materially reduced the speed of the train 
and enabled plaintiff to make a safe cross- 
ing, the railroad company is liable under 
the humanitarian doctrine. Missouri. 


The plaintiff brought an action against a 
I 

company for the injuries he 
when he 


railroad re- 
ceived 


company’s 


one of the 
He alleged 
the following: walked across the 
tracks was the ap- 
proach; he was in a position of imminent 
peril and danger of being struck by a train; 
the engineer saw or should have seen him 
realized that he the 


struck by 
trains. 


was 
passenger 
As 


oblivious of 


he 


he train’s 


and was oblivious of 
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danger and in peril; and by the exercise of 
ordinary care the engineer “could have 
slackened the speed of his train and stopped 
the same” and thereby avoided hitting him. 
A judgment was awarded to the plaintiff 
under the humanitarian doctrine, and the 
railroad company brought an appeal. 


contended that plaintiff's 
“either fails or it shows a distance 
short that the train could not have 
stopped” and, therefore, the case would not 
come under the humanitarian doctrine. The 
state supreme court stated, however, that it 
was not necessary to consider on appeal 
whether the train could have been stopped 
after it reasonably appeared that the plain- 
tiff was oblivious of the danger and the 
engineer had become that fact. 
The court said that the railroad’s employees 
saw the danger to the plaintiff and thus 
should have started to slacken the speed 
of the train. 


The failure to attempt to slacken the 
speed of the train along with the plaintiff's 
obliviousness of his danger was held to 
constitute a case which comes under the 
humanitarian doctrine, and the judgment 
for the plaintiff was affrmed.—Lang v. St. 
Louis-San Francisco Railway Company. Mis- 
ouri Supreme Court. November 8, 1954. 
4 NEGLIGENCE CAseEs (2d) 175. 


The _ railroad 
evidence 
so 


aware of 


Escalator Accident Comes 
Under Res Ipsa Loquitur Doctrine 


Where a child sustains an injury by rea- 
son of catching his hand between the steps 
of an escalator, he may rely on the doc- 
trine of res ipsa loquitur in his action 
against the owner of the premises. Ken- 
tucky Court of Appeals. 

a 22-month-old child, suf- 
to his hand when it was 
caught between two steps of defendant’s 
escalator. The accident occurred as fol- 
lows: Plaintiff's sister, age 14, took him 
into defendant’s store. They rode to the 
fourth floor on an escalator and were de- 
scending by the same method with plaintiff's 
sister holding her brother’s left hand in her 
right hand when suddenly he “hollered.” 
She saw that his “hand was caught in the 
step behind him.” No one could explain 
how the child’s hand got caught. The 
plaintiff, by his father, brought an action 
against the store, relying for recovery on 
the doctrine of res ipsa loquitur. Plaintiff 
recovered a verdict in the amount of $10,000, 
and the defendant store brought an appeal. 
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The plaintiff, 
fered an injury 








The state appellate court affirmed the 
verdict for the plaintiff. The court said 
that it has held in the past that the principle 
ipsa loquitur may be invoked only 
where there are present three essential ele- 
ments: “(1) the instrumentality must be 
under the control of the defendant; (2) the 
circumstances, according to common knowl- 


of res 


edge and experience, must create a clear 
inference that the accident would not have 
happened if the defendant had not been 
negligent; (3) the plaintiff’s injury must 
have resulted from the accident.” It stated 
that all three elements are present under 
the facts of this case. 


The court noted that it was admitted that 
the escalator was under the control of the de- 
fendant and that plaintiff’s injury resulted 
from the accident. It said that the crucial 
question was whether the circumstances, ac- 
cording to common knowledge and experience, 
that the accident 
would not have happened if the defendant 
had not negligent. The court 
that it opinion that they do. 
stated that it is common knowledge 


create a clear inference 


been said 
was its 
a 
and 


is completely 


children are attracted to an escalator, 
that the ordinary 
safe even for 
plaintiff's hand became 


escalator 
small children. Inasmuch as 
caught in the ma- 
chinery of the escalator, the court concluded 
that a logical inference was created that the 


escalator was unsafe for children to use and 


that the defendant store was negligent in 
making it available to children. It also re- 
fused to hold that the verdict was excessive. 
—J.C. Penney Company v. Livingston. Ken- 
tucky Court of Appeals. October 8, 1954. 
4 NEGLIGENCE Cases (2d) 97. 
Short Shorts from the Courts 
Missouri Where a power com- 


pany might reasonably have anticipated that 
injury would result from the maintenance 
of a high tension line in an apple orchard, 
a finding of negligence was warranted.— 
Lebow v. Missouri Public Service Company. 
Missouri Supreme Court. September 13, 
1954. 4 NecLiceNce Cases (2d) 20. 


West Virginia It was error to 
grant a new trial where plaintiff's evidence 
showed that the defendant contractors in- 
stalled a furnace so close to the floor joists 
that they caught fire—Reese v. Lowry. 
West Virginia Supreme Court of Appeals. 
October 12, 1954. 4 NEGLIGENCE CASES 
(2d) 108. 
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LIFE 
Summaries of Selected 
Decisions Recently Reported 
by CCH LIFE INSURANCE 
REPORTS 


Facility of Payment Clause 
Construed by Court 


The facility of payment clause found in 
a group life insurance policy merely ap- 
points those persons who may hold the 
policy’s proceeds for the person ultimately 
entitled to receive them, and does not 
establish a rightful claim to the proceeds. 
Texas Civil Court of Appeals. 


The insured and his wife, who was the 
named beneficiary of three of his life insur- 
ance policies, died in a common automobile 
accident leaving these policies without any 
living designated beneficiary. The proceeds 
of two of the policies were recovered by 
the estates. With regard to the third, a 
group life insurance policy, the guardian of 
the insured’s two minor children 
a claim to its proceeds on the basis of the 
facility of payment clause which read as 
follows: 

“MODES OF SETTLEMENT: Any 
claim for death under this policy shall be 
paid to the beneficiary designated by the 
Employee either in amount or in a 
fixed number of instalments for each One 
Thousand Dollars according to the follow- 
ing table upon the written election of the 
Employer, the first instalment to be paid 
immediately upon receipt of due proof of 
death. 


asserted 


one 


“In the event of the death of the bene- 
ficiary before payment of the amount of 
the insurance or of all of the instalments 
to which the beneficiary may be entitled, 
either under this provision or under the 
provision entitled ‘Permanent Total Dis- 
ability Benefit’, or in the event that no 
beneficiary shall have been named, or when 
the beneficiary is a minor, the amount of 
the insurance or the remainder of the in- 
stalments, as the case may be, shall be paid 
to the relative by blood or connection by 
marriage of the insured Employee or to 
such other as the Employer shall 
designate as equitably entitled to the same.” 


person 


The court ruled that the facility of pay- 
ment clause was not determinative of the 


Life, Hea'th—Accident 





one who would be vested with full title to 
the policy’s proceeds. It relied on the 
majority rule found at 75 A. L. R. 1435, 
which states: 


“Tt is held that a facility of payment clause 
authorizing the insurer to pay the proceeds 
of a policy to the executor or administrator, 
husband or wife, or any relative of the in- 
sured or person appearing to the company 
equitably entitled to the proceeds, is for 
the protection of the insurer, and does not 
grant or take away a cause of action from 
any person. Such a clause is merely 
an appointment, by agreement between the 
parties, of who may receipt the 
company and discharge it and thereafter 
hold the amount received for the person 
ultimately entitled thereto.” 


persons 


It refused to follow the case of Potter v 
Young, 104 S. W. (2d) 802 (Ark.), which, 
in substantially the same factual situation 
as the case under consideration, held: “The 
class first named (relatives by blood) shall 
first take,” or “if there be no one of that 
class, those secondly named (connections 
by marriage) shall take,” and “absent per- 
sons of either the first or second class, the 
employer would in that event designate 
some one equitably entitled to take.” 


The court concluded that in the absence 
of a named beneficiary the proceeds of the 
policy became a part of the community 
estate of the insured and his wife since all 
premiums were paid out of community 
earnings. It ordered that the judgment for 
the guardian be and judgment 
granted to the two estates for an equal 
amount of the proceeds.—Haynes et al. v. 
Warthan, Guardian, et al. Texas Civil Court 
of Appeals, Sixth District. September 30, 
1954. 1 Lire Cases (2d) 1151. 


reversed, 


Denying Application Rejections 
ls Material Misrepresentation 


The denial by the insured that he has 
had previous applications for insurance 
rejected constitutes a material misrep- 
resentation making the policy voidable. 
Connecticut. 


The insured brought an action to recover 
disability benefits under a health and acci- 
dent insurance policy issued by the defend- 
ant insurance company, and for an order 
reinstating the policy. The company made 
a motion for a summary judgment on the 
grounds that the insured made a false rep- 
resentation in his application by denying 
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that he had ever had an application for 
insurance rejected when such was not the 
case. It contended that this misrepresenta- 
tion made the insurance contract voidable, 
and that the company properly 
the policy. 


canceled 


The company also filed a cross-complaint 
in which it alleged that prior to its. discovery 
of the falsity of the insured’s répresenta- 
tions on a disability claim, it paid to him 
the sum of $1,200, which it is entitled to re- 
cover less the sum of $273 paid in premiums 
by the insured. 


Held: The insurance company’s motion 
for a summary judgment should be granted, 
and judgment entered on its cross-complaint 
in the amount of $927. The court stated 
that the question before it was whether the 
insured’s misrepresentation was material under 
the terms of the Connecticut statutes. Sec- 
tion 1205b of the 1951 Cumulative Supple- 
ment to the General Statutes of the State 
ot Connecticut Revision of 1949, paragraph 
c, provides: 

“The falsity of any statement in the ap- 
plication for any policy may not bar 
the right to recovery thereunder unless such 
false statement materially affected either the 
acceptance of the risk or the hazard assumed 
by the insurer.” 

If the insured had answered correctly in 
his application, the court said, it would have 
opened up a line of inquiry to the company 
that was vital to its consideration of his 
application. It stated that the company ob- 
viously would not have into the 
contract had it known it was being deprived 


entered 


of such a line of inquiry. The acceptance 
of the risk was materially affected as a 
matter of law, it concluded—Jeffe v. Monarch 
Life Insurance Company. United States Dis- 
trict Court for the District of Connecticut. 
August 16, 1954. 1 Lire Cases (2d) 1138. 


Equitable Lien Granted to Wife 
on Proceeds of Husband's Policy 


When a wife pays premiums on her hus- 
band’s policy with the understanding that 
she is to be the beneficiary and the hus- 
band changes the beneficiary designation 
without her knowledge, she is entitled to 
an equitable lien on the policy proceeds 
in the amount of the premiums she paid 
plus interest. West Virginia. 


An interpleader action was brought by 
an insurance company that had issued a life 
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insurance policy on the deceased to deter- 
mine whether the widow or Was en- 
titled to the policy’s proceeds. The facts 
indicate that at, the time the deceased took 
out the policy his wife was the designated 
beneficiary. The deceased became tired of 
paying the premiums and told his wife that 
the policy belonged to her and that if she 
cared to have it continue, it would be up to 
her to pay the premium. The wife knew at 
that time that she was the beneficiary of the 
policy. She made the payments out of her 
own earnings right up to the death of the 
deceased, and was never aware that the 
deceased had changed the designation of 
the beneficiary of the policy. The 
beneficiary of the policy, claims the entire 
proceeds of the policy while the widow 
claims an equitable lien in the amount of 
the premiums she paid on the policy plus 
interest. 


Held: 
table lien in the amount of the premiums 
she paid on the policy plus interest. The 
district court quoted the general rule stated 
in 46 Corpus Juris Secundum, Section 1180, 
page 89, which states: 


son 


Son, 


The widow is entitled to an equi- 


“A third person who pays the premiums 
on a policy is not entitled to reimburse- 
ment as against the person entitled to the 
proceeds, unless he makes such payments 
under an agreement with the insured or the 
beneficial owner of the policy, or unless he 
pays the premiums in good faith, under the 
belief that he is the beneficiary or has an 
insurable to keep the policy 
alive. 


interest, or 


“Where, however, the payments of pre- 
miums are of an involuntary nature, as 
where they made on the express or 
implied requests of, or in compliance with 
an agreement with, insured or beneficial 
owner of the policy, the amount so paid or 
advanced, with legal interest thereon, con- 
stitutes an equitable lien on the proceeds 
for the reimbursement of the person making 
the payments.” 


are 


The court noted that the recent case of 
Modern Woodmen of America v. Brennan, 
1 Lire Cases (2d) 328, 111 F. Supp. 735, 
presented a similar factual situation, and 
that the court held that the sister of the 
insured who had paid the premiums was 
entitled to an equitable lien on the policy 
in the amount of the premiums paid.—New 
York Life Insurance Company v, Walls et al. 
United States District Court for the North- 
ern District of West Virginia. September 
8, 1954. 1 Lire Cases (2d) 1156. 
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| Summaries of Selected Deci- 
| sions Recently Reported by 
| CCH FIRE-CASUALTY IN- 
| SURANCE REPORTS 





Formal Proof of Loss 
Waived by Course of Conduct 


Where the insurer’s course of conduct 
has the tendency and effect to lead its 
insured to believe that a settlement will 
be made without the necessity of submit- 
ting formal proof of loss, the requirement 
of submitting this formal proof is waived. 
Colorado. 


An action was brought by the insured 
on a fire insurance policy issued to it by 
the defendant insurance company. Supplies 
and equipment which were covered by the 
insured’s policy had been destroyed by 
fire. The insured gave the insurer notice 
of the loss, but no sworn proof of loss was 
submitted as required by the terms of the 
policy. In the insurer’s preliminary in- 
vestigations, requests for information, and 
repeated conferences in which invoices, 
statements and other material that the in- 
sured attempted to supply were mentioned, 
the insurer never suggested or implied that 
a sworn proof of loss was expected. Failure 
to pay the amount of the claim promptly 
was explained on grounds other than any 
failure to submit a sworn proof of loss. 

The district court ruled that the insurer’s 
conduct waived the policy’s requirement for 
the submitting of a formal proof of loss 
by the insured. It said that a waiver may 
be shown by parol in express terms or by 
necessary implication, and that acts or a 
course of conduct evidencing a recognition 
of liability, or a denial of liability on 
grounds other than the failure to file proof 
of loss, may constitute a waiver. (See 
Fedas v. Insurance Company of State of 
Pennsylvania, 151 Atl. 285.) 


The court stated that where the insurer 
induces the insured to believe that no fur- 
ther action on his part is necessary as a 
prerequisite to payment, or that action 
other than submission of proofs would be 
accepted by the company as a basis of 
payment, formal proofs may be deemed 
waived. (See Hartford Fire Insurance Com- 
pany v. Kiser, 64 F. (2d) 288.) It noted 
that even negotiations for an adjustment 


Fire and Casualty 


in the absence of notice to the contrary 
may be sufficient ground for plaintiff’s as- 
sumption that no further proof of loss is 
necessary. (See Niagara Fire Insurance 
Company of New York v. Raleigh Hardware 
Company, 62 F. (2d) 705.) It further stated 
that an adjustor who goes to the scene of 
a fire loss and informs himself generally as 
to the situation has the power to waive a 
formal proof of (See Firemen’s In- 
surance Company v. Brooks, 32 F. (2d) 451.) 

The court 
course of 


loss. 


concluded that the insurer’s 
conduct constituted a waiver of 
the requirement of filing a formal proof of 
loss.—Nebraska Drillers, Inc. v. Westchester 
Fire Insurance Company of New York. United 
States District Court for the District of 
Colorado. August 27, 1954. 8 Fire AND 
Casuatty Cases 511. 


Question for Jury 
Whether Loss from Lightning 


Whether lightning caused an implosion 
which resulted in damage to the walls of 
the plaintiff’s home is a question for the 
jury’s determination. Florida. 

action to recover under a 
policy insuring against loss from lightning. 
The defendant insurance company contended 
that there was a complete absence of any 
evidence of lightning in the area of the 
dwelling or any other facts to support the 
theory that lightning caused the damage to 
plaintiff's home. The damage consisted of 
numerous cracks in the brick veneer on the 
east and south walls of the home. The 
brick veneer had pulled loose from its ties 
to the studs and from the insulating sheet- 
ing. No damage was done to the glass, 
wiring or plumbing and there were no signs 
of lightning on any of the trees around the 
place. One witness testified that lightning 
could have caused an implosion (air enter- 
ing a vacuum) by striking nearby and that 
it was possible that this could have pro- 
duced the damage. Another witness testi- 
fied that a few weeks before the cracks in 
the walls were discovered there was a vio- 
lent nearby, and 
had struck very close to the house. 


This is an 


electric storm lightning 
The 
jury returned a verdict for the plaintiff in 
the amount of $800 plus an attorney’s fee 
of $200. After judgment was entered the 


insurance company brought an appeal. 


Held: Judgment affirmed for the plaintiff. 
The court stated that the rule controlling 
in cases of this nature is stated in Shields 
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v. Vermont Mutual Fire Insurance Company, 
102 Vt. 224, 147 Atl. 352. There it was 
held that testimony which is not impossible, 
though it may be unreasonable, inconsistent 
or contradictory, is for the jury’s con- 
sideration. 


The supreme court stated that the ques- 
tion was a close one, but that the evidence 
was sufficient to present a jury: question 
as to whether lightning caused on implosion 
which damaged the plaintiff's home, and 
that it would not overthrow the jury’s find- 
ing in the matter.—Caledonian American In- 
surance Company of New York v. Coe et al. 
Florida Supreme Court. December 13, 
1954. 8 Fire anp Casuatty Cases 521. 


Trade Usage Not Admissible 
in Construing Transportation Policy 


Property which is warehoused for nearly 
a year awaiting further shipping orders 
is not “in due course of transit” as pre- 
scribed in a transportation insurance 
policy, and an explanation of the clause 
based on transportation-trade usage is 
not admissible. California. 


The plaintiff insurance company sought 
a declaration of its liability under a policy 
of transportation insurance which was is- 
sued to the defendant lemon products 
company. The defendant counterclaimed 
for $162,000, the value of certain citrus 
by-products which were destroyed by a 
flood. The plaintiff contended that at the 
time of the destruction of the property it 
was not insured under the policy. The 
basis for this contention was the following 
policy provision: “This policy covers . 
the insured property only while in due 
course of transit and not if such property is in 
storage.” The stipulated facts indicate that 
the defendant’s property 


“ 


was destroyed 
while warehoused for 


in Kansas City, 


storage for transit” 


Missouri, where it had 


been maintained for nearly a year await- 


ing further shipping orders. 


Defendant contended that the term “in 
due transit” had a trade 
which permitted “transit storage” or “stop- 
page in transit” as distinguished from local 
or terminal storage, and that since its prop- 
erty was shipped in compliance with tariffs 
which permitted this privilege, it was cov- 
ered by the policy. 


course of usage 


The district ‘court, however, held that 
the policy was unambiguous and that the 
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goods were in storage and, consequently, 
not covered by the policy. An objection to 
defendant’s proffered evidence of trade 
usage that there was in existence a mean- 
ing for the term “in due course of transit” 
was sustained by the court. The court 
cited the case of Latta v. DaRoza, 100 Cal, 
App. 606, 280 Pac. 711, which held: 


“To bind one who is not engaged in the 
trade or occupation which employs the 
usage relied upon, proof of his actual knowl- 
edge of the usage is necessary, unless it 
is so commonly accepted that the public 
is presumed to recognize its existence.” 


The court said that if, as the defendant 
alleged, the agents of the parties knew of 
and discussed the transit privilege provi- 
sions of the applicable railway tariff and 
the likelihood of storage occurring, the 
insertion in the contract of the express pro- 
that the policy does not apply “if 
such property is in storage” is a clear in- 
dication that the parties intended to exclude 
the application of such usage from their 
contract.—Home Insurance Company v. Ex- 
change Lemon Products Company.. United 
States District Court for the Southern Dis- 
trict of California. December 15, 1954. 8 
Fire AND CAsuaLty Cases 519. 


vision 


Short Shorts from the Courts 


Illinois . . The insurer’s failure to ob- 
ject during negotiations with the insured 
to the fact that the insured failed to submit 
proofs of loss in the required form pre- 
cluded it from asserting that defense when 
sued on the policy.—Heirty v. North River 
Insurance Company. Illinois Appellate Court. 
November 3, 1954. 8 Frre anp CASUALTY 
Cases 522. 


Louisiana . .. An insurer could not 
modify the terms of an insurance policy 
by the use of a restrictive endorsement 
without the assent of the insured.—Isadore 
v. Washington Fire & Marine Insurance 
Company. Louisiana Court of Appeal, 
Parish of Orleans. October 18, 1954. 
Frre AND Casualty Cases 494. 


South Carolina . . Acceptance of 
policy by the insured without noticing 
mistake in it did not bar a suit to have i 
reformed to cover the intended risks.— 
Schafer et al. v. Maryland Casualty Com- 
pany. United States District Court for the 
Eastern District of South Carolina. Sep- 
tember 9, 1954. 8 Fire AND CASUALTY CASES 
514. 
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AUTOMOBILE 


Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Driver Not Liable 
for Skidding Automobile 


No actionable negligence results when, 
through no fault of the driver, an auto- 
mobile skids on slippery pavement and 
is thrown across the center line of a 
road into the path of another car. South 
Dakota Supreme Court. 


This is an action to recover damages sus- 
tained by a tractor unit in an accident with 
an automobile driven by defendant’s de- 
cedent. The road was icy at the time 
of the accident, and wind blowing 
snow across it. The facts indicate that the 
decedent’s car skidded into a snow drift 
and spun into the path of the plaintiff’s 
approaching tractor. The driver of plain- 
tiff's tractor testified that he was going 30 
to 35 miles an hour at the time of the acci- 
dent. An occupant of the deceased’s 
stated that the deceased did not go over 
20 to 25 miles per hour. Plaintiff did not 
prove that the deceased was negligent in 
the operation of the automobile at the time 
of the accident. He contended that the 
single fact that the deceased’s car was on 
the wrong side of the road at the time of 
the accident established actionable negli- 
gence. 


Was 


car 


He relied upon the South Dakota Code, 
Chapter 44.0311, which provides: 

“Drivers of vehicles proceeding in oppo- 
site directions shall pass each other to the 
right, each giving to the other at least one- 
half of the main traveled portion of the 
roadway as nearly as possible.” 

The court said it has been held in this state 
that a statute regulating traffic and manner 
of driving establishes a standard of conduct, 
and a violation thereof which contributes 
to an injury constitutes actionable negli- 
gence. (See, for example, /verson v. Knorr, 
11 AutomosILeE CAseEs 311, 68 S. D. 23, 298 
N. W. 28, and Robertson v. Hennrich, 72 S. D. 
37, 29 N. W. (2d) 329.) It has also been 
held that the mere fact that an automobile 
skids on a slippery pavement does not in 
itself constitute evidence of negligence on 
the driver’s part or render the res ipsa lo- 


Automobile 


for ex- 
110, 271 


quitur doctrine applicable. (See, 
ample, Zeigler v. Ryan, 65 S. D. 
N. W. 767.) 

In determining the fault of the driver, the 
court stated, we are confronted at the outset 
with the fact that it is the established law 
in this state that in the absence of any evidence 
as to the conduct of a person who died of 
injuries received in an accident there is the 
presumption that he, acting on the instinct 
of self-preservation, was in the exercise of 
ordinary care. This presumption casts upon 
the plaintiff the burden of presenting evi- 
dence of lack of due care on the part of the 
deceased. Plaintiff failed to sustain this 
burden as all that the evidence indicated 
was that the deceased’s car skidded onto 
the wrong side of the road. What caused 
the skidding did not appear.—lVaughn v. 
Payne. South Dakota Supreme Court. April 
7, 1954. 4 AuromosiLeE Cases (2d) 1392. 


Contributory Negligence 
as Matter of Law 


Where the plaintiff failed to stop season- 
ably and approach a railroad intersection 
with care, he was guilty of contributory 
negligence as a matter of law. Michigan. 


The plaintiff brought an action against a 
railroad for damages resulting to himself 
and his car when he was struck at a rail- 
road crossing by a train. The facts were 
as follows: As plaintiff approached a rail- 
road noticed that a wig-wag 
signal was not in operation. He did not 
know that the signal was not operated by 
the railroad between six at night and six in 
the morning. He was following about 20 
feet behind another car at the time he ap- 
proached the crossing. His windshield was 
clear and his brakes were in good condition. 
He did not have any physical difficulties at 
that time that would prevent him observing 
as any normal person. He had a clear view 
of the tracks. When. he followed the other 
car across and got on top of the tracks he 
observed for the first time the locomotive 
that hit him. A verdict of $2,000 damages 
was awarded to plaintiff, but on a motion 
of the railroad the court entered judgment 
for the railroad notwithstanding the verdict on 
the ground of the contributory negligence 
of the plaintiff. An appeal was then taken 
to the state supreme court. 


crossing he 


Held: Judgment affirmed for the defend- 
ant railroad company. The state supreme 
court cited the case of Lockett v. Grand 
Trunk Western Railroad Company, 272 Mich. 
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219, where the court said: “If he [the 
driver] fails to look at all where he 
could undoubtedly have seen the train in 
time to avoid an accident, had he made any 
observation, he is guilty of contributory neg- 
matter of law.” The court 
said that railroads are chargeable with neg- 
ligence if there is a violation or duty im- 
posed by public authority or there are unusual 
conditions which require additional warn- 
ings. No such unusual conditions are shown 


ligence as a 


here, the court stated. 


It concluded that the plaintiff should have 
approached the intersection with caution 
commensurate with circumstances and con- 
ditions then present, and that in failing to 
do so it was guilty of contributory negli- 
gence as a matter of law.—Alexander v. 
Grand Trunk Western Railroad Company 
Michigan Supreme Court. September 8 
1954. 4 AutTomopILeE CAses (2d) 1499. 


Windstorm Coverage Construed 


In order to recover under the windstorm 
coverag? of a policy for damages sus- 
tained by a car when it was blown from 
a slippery road into a ditch, it is only 
necessary to show that the windstorm 
was the proximate cause of the damage. 
Oklahoma Supreme Court. 


The automobile of the plaintiff was parked 
on a street which was icy in spots. There 
was a terrific wind blowing—one that was 
rarely 


or cyclones. 


seen in Oklahoma short of tornadoes 
This wind blew plaintiff's auto- 
mobile from the north side to the south side 
of the road and into a ditch, causing the car 
to upset and be damaged. Plaintiff brought 
an action against the defendant insurance 
company alleging that the damage was sus- 
tained as a result of windstorm. The policy 
excluded from coverage damage to the car 
caused by collision or upset. On motion of 
the company the trial court directed a ver- 
dict in its favor, and the plaintiff brought an 
appeal to the state supreme court. 

The plaintiff based his claim for recovery 
on the following paragraph of the policy: 

“Coverage D. Comprehensive loss of or 
damage to the automobile except by 
lision or upset: to pay for any direct and 


col- 


accidental loss of or damage to the auto- 
mobile, hereinafter called loss, except loss 
caused by collision of the automobile with 
another object, or by the upset of the auto- 
mobile, or by collision of the automobile 
with a vehicle to which it is attached. 
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Breakage of glass and the loss caused 
missiles, falling objects, fire, theft, expla 
sion, earthquake, windstorm, hail, watey 
flood, vandalism, civil commotiofi 
shall not be deemed loss caused by collisiaf 
or upset.” 


riot or 


The company contended that the plaintifi 
could not recover under the. policy unle 
she established that the damage to her auté 
mobile was caused by the windstorm in anf 
of itself, unaided by other causes. The stat@ 
supreme court did not sustain the company) 
view. It said that the cases generally hol 
that the insured may recover if the 
storm was the efficient and proximate cz 
of the damage to the property insured, ang 
it is immaterial that the damage may havg 
been incidentally and indirectly contributed 
to by other causes expressly excluded fro 
coverage. (See, for example, Pennsylvanid 
Fire Insurance Company v. Sikes, 25 Aut 
MOBILE CAsES 23, 197 Okla. 137, 168 Pa 
(2d) 1016.) 


The court held that the evidence 
sufficient to have authorized the jury 
find that the windstorm was the proximaté 
cause of the damage to plaintiff's aut 
mobile—Shirey v. Tri-State Insurance Com 
pany. Oklahoma Supreme Court. July 7 
1954. 4 AuromosiLE Cases (2d) 1472. 


Short Shorts from the Courts 


Kansas . 
when its driver closed the rear doors of 


. A bus company was liablg 


bus prematurely, catching an alighting pas 
senger by the foot and dragging her along 
the ground.—Eldridge v. Kansas City Publi 
Service Company. Kansas Supreme Court 
March 6, 1954. 4 AutomMospiLe Cases (2d) 
1358. 


Oklahoma ... 
in caring for an 
(created by 


The neglect of the city 
improperly filled ditelj 
the defendant gas company) 
which ran across a road was not an inter 
vening cause that relieved the company 0 
liability for the negligent laying of its pipe 
—Oklahoma Natural Gas Company v. Hanes 
cock et al. Oklahoma Supreme Court. Juné 
1, 1954. 4 AuToMoBILE Cases (2d) 1343. 


Texas . . . Proof that notice of cancel 
lation was delivered to the post office moré 
than five days before the cancellation daté 
was sufficient to prove cancellation of afl 
insurance policy.—Texas Casualty Insurance 
Company v. McDonald. Texas Court of Civil 
Appeals. May 26, 1954. 4 AUTOMOBILE 
Cases (2d) 1373. 
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